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1.

INTRODUCTION

The international Ready-made Garment (‘RMG’) industry comprises
complex and global supply chains with multiple actors from various
countries. Western-based brands sell products labelled with their brand
in the internal market of the European Union (‘EU’). However, the brands
usually do not produce their products themselves but buy them from
manufacturers located outside the EU. These manufacturers produce the
RMGs in accordance with the specifications and on the order of the Western-based brands. Besides that, the manufacturers also produce RMGs
that are not on the order of Western-based brands, e.g. for other markets.
The World Trade Organisation (‘WTO’) states that eight out of the top ten
RMG producing countries in the world are Asian.2 China and Bangladesh
are included in this top ten.3
Before a RMG arrives in a shop in the EU, it probably has travelled halfway across the world. In the global supply chains of RMGs, the natural
raw materials are mostly grown and produced outside the EU. An example is cotton-growing and cotton-production as approximately 40% of the
world’s textiles, including RMGs, is made of cotton.4 The production of
cotton mainly takes place in low-income and emerging countries, such as
China and India.5 A pair of jeans, for instance, could be made from cotton
farmed and harvested in India. The yarn of the denim could be dyed and
woven in a mill in Italy, and then sent to Vietnam or Bangladesh to be cut,
made and trimmed into a pair of jeans. Subsequently, this pair of jeans is
packed and shipped to an EU warehouse. From there it is transported to
1

2

3
4

5

Martine Bosman is a PhD student, Aikaterini Argyrou is an Assistant Professor, Tineke
Lambooy is a Professor Corporate Law, Sam Solaimani is an Associate Professor and
Program Director of the Full-Time MBA, all at Nyenrode Business University, The
Netherlands. Tineke Lambooy is also Adjunct Professor at Universitas AirLangga,
Indonesia. The authors are members of the project team of Sustainable Market Actors
for Responsible Trade (SMART) (smart.uio.nl). SMART receives funding from the
European Union’s Horizon 2020 Research and Innovation Programme under Grant
Agreement No 693642, and we gratefully acknowledge its support.
World Trade Organization (WTO), ‘World trade statistical review (2018)’ available at:
<www.wto.org/english/res_e/statis_e/wts2018_e/wts2018_e.pdf> accessed 27 March 2019.
Ibid.
S.H. Eryuruk, ‘Life cycle assessment method for environmental impact evaluation and
certification systems for textiles and clothing’ (2015), in S.S. Muthu (ed), Handbook of Life
Cycle Assessments (LCA) of Textiles and Clothing, Woodhead Publishing, 195-216.
Statista, ‘Cotton production by country worldwide’ (2017/2018) available at: <www.
statista.com/statistics/263055/cotton-production-worldwide-by-top-countries/>
accessed 27 March 2019.
1

International and Comparative Corporate Law Journal – Volume 13 Issue 3

the shops in the high streets in the EU or it is sold online.6 This process is
shown in Figure 1.
Figure 1: Example of a simplified supply chain in the RMG.

In the past, the RMG industry has experienced numerous supply-chainrelated challenges and disasters. One of the earliest stories that reached
an international audience concerned allegations of bad industry practice
applied in Nike shoe factories in Indonesia.7 The allegations concerned
child labour and child exploitation as well as the provision of wages below the legal minimum.8 The Rana Plaza disaster of 2013, where hundreds
of employees died when a factory collapsed, is a more recent example, as
are the stories about Syrian refugees working in the Turkish RMG industry.9 Pursuant to international law and soft-law, Western-based brands
that buy their products abroad have a responsibility to use their influence
to ensure that no human rights violations occur in their supply chain.10
After the Rana Plaza disaster, they were under severe pressure to take
immediate action and to adopt measures as part of their Corporate Social
Responsibility (‘CSR’) programme, in order to safeguard the employees
in their international supply chains against unsafe work places.11
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Although all RMG workers deserve a safe workplace, it has become
clear that one of the most pressing human rights issues in the RMG supply chain is the challenge to realise gender equality. This risk emerged
clearly in the “Sustainability Hot Spot Analysis” (‘SHSA’) conducted by
the authors as part of an EU Horizon 2020 project, i.e. “Sustainable Market Actors for Responsible Trade” (‘EU Horizon 2020 SMART Research
Project’).12 This study shows that gender inequality is a risk that is found
in many phases in the RMG value chain and in many of the main RMG
producing countries. Gender inequality in the RMG value chain manifests itself in gender-based risks, such as gender-based discrimination,
gender-based violence and sexual harassment. For instance, although
women and girls are the main labourers working in small scale cotton
fields, they are underrepresented in farmers associations and cooperatives.13 In other instances, women are by law dependent on their husband to obtain land.14 Further along in the RMG value chain, in the RMG
manufacturing companies, sexual harassment is a real risk for women.15
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And even in industrialised countries, where the Western-based brands
are located, including the EU, the gender wage gap has not been closed
completely,16 and women are still underrepresented on boards.
The issue of gender inequality is even more pressing in the global RMG
industry, because this industry relies heavily on female workers.17 Estimates on the participation of women workers in the international RMG
industry vary. However, the participation of female workers in the global
RMG manufacturing industry ranges between an average of 75%18 and
90% in specific countries.19 The high labour participation rate of female
workers is mainly formed by women on the work floor, at the bottom of
the hierarchy ladder.20 The participation level of women in supervisory
or management positions is considerably less.21 Many fact-finding reports of NGOs with expertise in the RMG industry indicate various gender disadvantages for women, among others the absence of promotion
prospects and unequal promotion opportunities, poor access to training
and education, wage discrimination and physical and verbal harassment
and abuse.22 Such findings are also acknowledged by multi-stakeholder
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initiatives, as is apparent from the fact that gender inequality is included
as a risk in the “OECD Due Diligence Guidance for Responsible Supply
Chains in the Garment and Footwear Sector”, developed by Organization
for Economic Co-operation and Development (‘OECD’) in collaboration
with many stakeholders (hereafter: ‘OECD Guidance on Garment and
Footwear Sector’).23 Gender inequality is also indicated as a risk in the
Dutch “Agreement on Sustainable Garment and Textile” (‘Dutch Agreement of 2016’), which is also a multi-stakeholder initiative. It has been
signed by almost 70 RMG brands and retailers.24
United Nations Sustainable Development Goal (‘UN SGD’) number 5 indicates that “implementing new legal frameworks” could help to realise
gender equality at the workplace. With the understanding that several
important global issues cannot be solved by states alone anymore, the
role of companies to contribute to a sustainable society has become pivotal. This approach is in line with Ruggie’s “new governance theory”:25
“the state by itself cannot do all the heavy lifting required to meet most
pressing societal challenges (…) it therefore needs to engage other actors
to leverage its capacities”.26 In our highly globalised societies, challenges
like closing the gender inequality gap need to be addressed in cooperation between politics, business and civil society.27 Together with the fact
that relevant economic and technological decisions are taken by other

23

24

25

26
27

‘Global Gender Strategy 2018-2022’ (2018) available at <https://betterwork.org/blog/
portfolio/global-gender-strategy/> accessed 27 March 2019; C&A, Global Sustainability
Report 2017 (2017) available: <http://sustainability.c-and-a.com/our-approach/howwe-report/global-frameworks/> accessed 27 March 2019; Fair Wear Foundation,
‘Bangladesh Country Study 2016’ (2016) available at <www.fairwear.org/wp-content/
uploads/2016/06/BangladeshCountryStudy2016.pdf> accessed 8 April 2019; Sisters for
Change, ‘Eliminating violence against women at work, making sexual harassment laws
real for Karnataka’s women garment workers’ (2016) available at: <https://wo-men.
nl/wp-content/uploads/2016/06/2016-06-SFC_WomenatWork_FullReport_June2016.
pdf> accessed 29 March 2019; ICN, M. Theuws and P. Overeem, ‘Flawed Fabrics: The
abuse of girls and women workers in the South Indian textile industry’ (SOMO, 2014)
available at: <www.somo.nl/nl/wp-content/uploads/sites/2/2014/10/Flawed-fabrics.
pdf> accessed 29 March 2019.
OECD, ‘OECD Due Diligence Guidance for Responsible Supply Chains in the Garment
and Footwear Sector’ (2017) available at: <https://mneguidelines.oecd.org/oecd-duediligence-guidance-garment-footwear.pdf> accessed 27 March 2019.
Dutch Agreement, ‘Agreement on Sustainable Garment and Textile’ (2016) available
at: <www.ser.nl/-/media/ser/downloads/engels/2016/agreement-sustainable-garmenttextile.pdf> accessed 27 March 2019.
J.G. Ruggie, ‘Global Governance and “New Governance Theory”: Lessons from
Business and Human Rights. Presentation to the UN Human Rights Council’ (2014)
available at: <https://scholar.harvard.edu/files/john-ruggie/files/global_governance_
and_new_governance_theory.pdf> accessed 29 March 2019.
Idem at 8-9.
R. Lubbers, ‘The Earth Charter: Inspiration for Global Governance’, in R. Lubbers, W.
van Genugten and T. Lambooy (eds.), The Universal Declaration of Human Rights and the
Earth Charter; Inspiration for Global Governance, (Kluwer, 2008) 19-36.
5

International and Comparative Corporate Law Journal – Volume 13 Issue 3

actors,28 this indicates that government policies toward achieving gender
equality, should also be aimed at influencing market actors’ behaviour.
The research presented in this paper focuses on the issue of gender inequality in Bangladesh with the objective of developing options for Western-based brands and local manufacturing companies to address the
issue. The choice of limiting the research to Bangladesh is explained in
Section 2 which sets out the methodology. Hence, our research question
is: What strategies and policies could be developed and implemented by
Western-based brands and the RMG industry in Bangladesh, in order to
reduce gender inequality in the RMG industry in Bangladesh?
The methodology applied to answer the research question is a systematic
review. In this way, as elaborated in Section 2, scholarship is selected from
various international academic sources in a systemic way. In Section 3, the
key (legal) concepts are discussed concerning the concept of gender (in)
equality. In Section 4, we analyse the selected academic literature. Our
objective is to develop a comprehensive understanding of the multiple
and contemporary facets of the problem of gender inequality in the international supply chain of RMG products, and in particular in Bangladesh.
These facets are analysed by employing the regulatory analysis of the
‘New Chicago School’, developed by Lawrence Lessing, which method
is also introduced in Section 2.29 Accordingly, Section 5 contains the discussion and expands on the options to improve the situation of female
garment workers in Bangladesh, thereby clearly indicating which actor
can implement which option. Section 6 concludes with some remarks, the
limitations of this study, and possible avenues for further research.
2.

METHODOLOGY
2.1

A systematic review

The methodology applied to answer the research question is a systematic
review. In this way, scholarship is selected from various international academic sources in a systemic way. The aim hereof is to generate a holistic
overview as well as in-depth insights of all facets of gender inequality in
the global RMG industry as identified in international academic research.
Such a level of understanding is needed in order to create a deep and full
understanding of the problems, and to develop possible options for Western-based brands and the Bangladeshi RMG industry to reduce gender
inequality. This paper presents a sample of our global systemic review.
28
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In this paper, we only focus on the geographical region of Bangladesh.
We selected Bangladesh, because of various reasons: (i) it is the second
biggest exporter of RMGs in the world;30 (ii) Bangladesh has a very high
rate of women workers, 85-90%, i.e. 4.5 million in total;31 (iii) Bangladesh
forms a major international hub in the international RMG supply chains;
(iv) reports of NGOs32 indicate gender inequality as a high-risk topic in
Bangladesh, a finding which is congruent with the findings of the case
study concerning the T-shirt in the EU Horizon 2020 SMART-project;
in which gender-based discrimination and violence was indicated as a
SHS;33 and (v) the RMG workplace in Bangladesh is strongly gendered,
i.e. in hierarchy, division of work, management and supervisory functions, behaviour and control mechanisms. The search in this systematic
review was aimed at finding the various facets of gender inequality in the
RMG industry in Bangladesh duly described and explained in academic
literature so that a holistic view of the problem of gender inequality in the
Bangladeshi RMG industry could be developed.
At first, searches were conducted in the following search engines: Scopus,
Web of Science, EBSCO Search Premiere and Women’s Studies International as part of EBSCO, JStor, ProQuest, WorldCat, WESTLAW, Picarta,
and Web of Science. The following search terms were used: Garment
OR textile OR Apparel OR Cotton, in combination with the terms gender OR female OR women OR employee, in combination with inequality
OR discrimination OR CSR OR violence OR abuse. The search was limited to keywords in title or abstract or topic. We only selected academic
papers that were published in the English language. Further limitations
included the application of a time-frame: we admitted the papers which
were published between January 2000 and May 2018. This limitation was
applied in order to capture recent research developed in that field. In
the search, the number of identified relevant academic papers after applying the key terms in the search engines was low, 62 relevant papers.
To increase the number of results another search engine was added, i.e.
Microsoft Search Engine which had a better reach to Asian journals. The
addition of this search engine resulted in the increase of the number of
papers, which after duplications were removed, resulted in a total number of 244 papers. The search results were kept in an Excel spreadsheet
and were sorted by search engine, keywords used, number of results,
30
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EU Horizon 2020 SMART Research Project, Sustainable Market Actors for Responsible
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<www.smart.uio.no/publications/reports/d3.1.-revised-hotspots-analysis-wp3.pdf>
accessed 27 March 2019.
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together with author(s), title of the paper, year of publication and journal.
Subsequently, the 244 relevant papers were imported in an Excel spreadsheet with collected information from the search, such as the abstract and
the country.
Furthermore, we applied two additional assessment phases on the content of the papers. In the first assessment phase, we assessed the relevance
of the papers by reviewing the abstracts. In the second assessment phase, a
second assessment was based on the content of the full papers.
The scope of our research in the first assessment phase was not geographically demarcated, which resulted in papers discussing gender inequality in various geographical regions and countries, i.e. Bangladesh, India,
China etc. After categorising on geographical region, we found that the
country of Bangladesh with 40 papers concerning the issue of gender inequality, was the biggest geographical contributor. Accordingly, we realised that a big part of scholarship emphasises on gender equality issues
emerging in Bangladesh which is also a country of major interest in the
EU Horizon 2020 SMART Research Project and simultaneously of major
exposure in the public domain.34 Hence, the selection of the examination
of scholarship only dealing with gender equality issues in the RMG sector in Bangladesh was purposeful and illustrative but not representative.
The selection of an in-depth examination of literature concerning gender
equality in the RMG sector in Bangladesh matched with our research interest to examine gender inequality in the RMG sector of a country which
was already known to us as encountering problems which attracted much
attention in the public domain. Hence, our expectations of findings, analysis and discussion were tailored to the particular context of Bangladesh.
Consequently, in the first assessment phase based on the abstracts, we
strictly limited our study to the issue of gender inequality in the RMG
sector in Bangladesh. Two of the researchers, independently and separately conducted this assessment. The relevance of each paper was determined on the basis of the following inclusion criteria: (i) only studies with
a focus on the RMG industry were included, whereas studies regarding
other industries were excluded; and (ii) only studies with a focus on gender inequality were included, whereas studies concerning other issues
were excluded. This limitation brought the original number of 244 results
down to 40 papers. Next, a second assessment based on the full papers
was performed, resulting in the exclusion of five more papers because
the content thereof was not relevant for our study. Another three papers
34
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could not be accessed, leaving 32 relevant and accessible papers for the
analysis. The 32 papers were then read in full and sorted on methodology, field of study and researched facet of gender inequality. The categorisation was done by two researchers. Since there were no disagreements,
the intervention of the third researcher was not necessary.
Among the 32 papers, only one author featured with more than one paper, i.e. Absar.35 Three of the papers selected by us for review were authored by her. The 32 papers were published in various journals in several academic fields of research and in different regions, as is shown in
Table 1. An increase of publications appeared after 2013, i.e. the year of
the Rana Plaza disaster, as is demonstrated in Figure 2.
Table 1: Publication sources.

Journal

Number
of papers Journal

Number
of papers

Administration and
Management

1

International Journal of
Law and Management

1

Applied Research in
Quality of Life

1

IOSR Journal of Humanities and Social Science

1

ASA University
Review

1

Journal of Applied Business and Economics

1

Asian Journal of Social
Science

1

Journal of Development
Economics

1

Asian Journal of
Women’s Studies

1

Journal of Health, Population and Nutrition

1

Asian Social Science

1

Journal of International
Women’s Studies

1

Critical Perspectives
on Accounting

1

Journal of Marriage and
Family

1

Developing Country
Studies

1

Journal of The Bangladesh
Agricultural University

2

Economic and Political
Weekly

1

Labour and management
in development journal

1

E-Proceeding of the
International Conference on Social Science
Research

1

Management and Labour
Studies

1

35

S.S. Absar, ‘Problems surrounding wages: the ready-made garments sector in Bangladesh’
(2001) 2 Labour and management in development journal 7, 2-17; S.S. Absar, ‘Women
Garment Workers in Bangladesh’ (2002) 37 Economic and Political Weekly 29, 3012-3016;
S.S. Absar, ‘Health Hazards and Labour Laws in Bangladesh: A Narrative-based Study on
Women Garment Workers’ (2003) 31 Asian Journal of Social Science 3, 452-477.
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European Journal of
Development Research

1

NWSA Journal

1

European Scientific
Journal

2

Social Science & Medicine

1

Feminist Economics

1

The 2nd International Conference on Public Health

1

Feminist Review

1

The International Journal
of Social Psychiatry

1

Gender and Development

1

World Development

1

Figure 2: Number of publications per year.

2.2

The Lessig analytical framework developed in the New
Chicago School

We analysed the selected 32 papers by applying the framework developed by the American scholar Lawrence Lessig.36 The research question
targets gender inequality and options for Western-based brands and the
RMG industry in Bangladesh to improve the situation. Altering a situation implies that changes in behaviour are required and perhaps also
alterations of legislation and government policies. With that objective in
mind, we selected Lessig’s theory, because Lessig elaborates how four
modalities of constraints play a role in guiding people’s behaviour, and
how regulation can influence these four modalities. This theory, i.e. the
‘New Chicago School’, is a variation on the theory of the ‘Old Chicago
School’.37 Both theories agree on the fact that there are forces outside law
that regulate behaviour and sometimes regulate it better than law. The
‘Old Chicago School’ advocates that therefore the influence of law should
be minimal. Lessig on the other hand, in his theory of the ‘New Chicago
36
37
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L. Lessig, ‘The New Chicago School’ (1998) 27 The Journal of Legal Studies S2, 661-691.
Ibid; B. Jansen, ‘Towards a Hermeneutics of Pathetic Dots: Finding the Gap between
Law and Reality’, Yuridika (forthcoming 2019) available at: <https://e-journal.unair.
ac.id/YDK/index> accessed 31 March 2019.
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School’, poses that law or tools regulated by the state, could do more to
regulate behaviour.
The four modalities of constraints, indicated in both the old and the new
theory of the ‘New Chicago School’, are law, norms, market and architecture. Law is a direct regulator, threatening to sanction a lawbreaker if
laws are not obeyed. The other regulators of behaviour are cultural and
social norms and practices (social norms), market forces (market), and
physical situations in various forms (architecture). These other regulators
sometimes reveal themselves as constraints.38 Lessig points out that these
three other regulators offer alternative tools to regulators to influence
behaviour. Indeed, regulators can also influence behaviour – in an indirect way – through regulating the market, architecture and social norms.
The four constraints than depict, as Lessig states: “the sum of forces that
guide an individual to behave or act in a certain way.” 39
Lessig’s theory states that law regulates behaviour through legal sanctions. Hence, if you do not follow the law, sanctions will follow, ranging
from fines to imprisonment. This is a direct way of regulating behaviour.40
Social norms also constrain behaviour, i.e. “because of the enforcement of
a community”.41 Social norms regulate in the sense that the community or
social group that you belong to does not condone sexist jokes, or frowns
upon flying for short holiday breaks. The constraints of market and architecture work differently. These constraints do not impose sanctions
but create obstacles.42 An obstacle in the category market is for instance
price, i.e. there is a limit to what someone can spend or what someone is
willing to pay. An example of architecture perceived as an obstacle, is the
situation in which if a person has to cross a river to get to work, she or he
must find a bridge or ferry to cross it in order to realise the objective. Law
can also regulate the constraints of social norms, market and architecture.
Regulating economic behaviour (market) can for instance be achieved by
the legislator by imposing taxes on certain behaviour (e.g. raising VAT in
order to reduce the amount of cigarettes sold) or by granting subsidies
(e.g. subsidies to place solar cells on school roofs). The legislator can also
change or influence social norms, for example by adopting policies to
finance campaigns organised by NGOs or educational programmes at
38

39

40
41
42

Ibid; B. Jansen, ‘Towards a Hermeneutics of Pathetic Dots: Finding the Gap between
Law and Reality’, Yuridika (forthcoming 2019) available at: <https://e-journal.unair.
ac.id/YDK/index> accessed 31 March 2019.
L. Lessig, ‘The New Chicago School’ (1998) 27 The Journal of Legal Studies S2, 661-691
at 663.
Ibid.
Idem at 662.
Ibid; B. Jansen, ‘Towards a Hermeneutics of Pathetic Dots: Finding the Gap between
Law and Reality’, Yuridika (forthcoming 2019) available at: <https://e-journal.unair.
ac.id/YDK/index> accessed 31 March 2019.
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schools about plastic waste. Finally, the legislator can change building
requirements for RMG factories, thereby altering the architecture.
An analysis of all constraints is necessary in order to find an answer to
the question: which instruments can a government or other stakeholder
apply in their pursuit to regulate the unwanted behaviour? This is all
the more important when governments alone cannot solve the problem
anymore.43 This suggests that government policies could be more effective if they also target social norms, market actors’ behaviour and the
physical situation (architecture). Applying this analytical framework
to our research question leads to the understanding that the behaviour
that needs to be regulated, is the behaviour toward a women worker in
the Bangladeshi RMG industry. The facets of gender inequality found
in the literature research can be understood by evaluating the four constraints defined by Lessig and applying them to the behaviour towards
Bangladeshi female workers in the RMG sector. The result is depicted in
Figure 3. The insights gained can lead to more coherent recommendations for laws and policies aimed at changing the current situation.
Figure 3: Lessig’s theory applied to gender inequality in the RMG industry in Bangladesh.

43
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J.G. Ruggie, ‘Global Governance and “New Governance Theory”: Lessons from
Business and Human Rights. Presentation to the UN Human Rights Council’ (2014)
available at: <https://scholar.harvard.edu/files/john-ruggie/files/global_governance_
and_new_governance_theory.pdf> accessed 29 March 2019; R. Lubbers, ‘The Earth
Charter: Inspiration for Global Governance’, in R. Lubbers, W. van Genugten and
T. Lambooy (eds.), The Universal Declaration of Human Rights and the Earth Charter;
Inspiration for Global Governance (Kluwer, 2008) 19-36; R. Blanpain, The World of Work in
the 21st Century, International Labour Law and Globalisation (Tilburg University, 2014).
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3.

ELABORATING KEY (LEGAL) CONCEPTS: GENDER
INEQUALITY, WOMEN’S EMPOWERMENT AND
WOMEN’S CAPABILITIES, HUMAN RIGHTS’ DUE
DILIGENCE AND CSR
3.1.

Gender inequality

Gender inequality is a concept with a broad scope, encompassing disparities in various aspects of life. The term gender inequality is mentioned in
various international, European and national laws as well as in soft law
and CSR instruments. In the introduction of this paper, reference was
made to the fifth goal of the UN SDGs. These goals are part of the 2030
Agenda for Sustainable Development and adopted by all countries in the
UN.44 The fifth goal aims “to achieve gender equality and empower all
women and girls”. In the preamble of the Resolution adopting the UN
SDGs, the vision is presented of “a world in which every woman and girl
enjoys full gender equality and all legal, social and economic barriers to
their empowerment have been removed”.45 According to the preamble,
gender inequality remains a key challenge46 and “realizing gender equality and the empowerment of women and girls will make a crucial contribution to progress across all Goals and targets”.47
Gender equality is embedded in multiple international treaties. One of
the most important ones is the International Covenant on Civil and Political Rights (‘ICCPR’),48 which prescribes that all persons are equal before
the law and that the law shall prohibit any discrimination and guarantee
to all persons equal and effective protection against discrimination on any
ground.49 Furthermore, we refer to Article 7 of the International Covenant
on Economic, Social and Cultural Rights (‘ICESCR’),50 which mandates
that everyone is entitled to “fair wages and equal remuneration for work
of equal value without distinction of any kind, in particular women being
guaranteed conditions of work not inferior to those enjoyed by men” and
“equal opportunity for everyone to be promoted in his employment to an
appropriate higher level, subject to no considerations other than those of
44

45
46
47
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UN General Assembly, ‘Transforming our world: the 2030 Agenda for Sustainable
Development’, 21 October 2015, A/RES/70/1, available at: <www.refworld.org/
docid/57b6e3e44.html> accessed 27 March 2019.
Idem, preamble 8.
Idem, preamble 14.
Idem, preamble 20.
UN General Assembly, International Covenant on Civil and Political Rights,
16 December 1966, United Nations, Treaty Series, vol. 999, 171, available at:
<www.refworld.org/docid/3ae6b3aa0.html> accessed 27 March 2019.
Idem, art. 26.
UN General Assembly, International Covenant on Economic, Social and Cultural
Rights, 16 December 1966, United Nations, Treaty Series, vol. 993, 3, available at:
<www.refworld.org/docid/3ae6b36c0.html> accessed 27 March 2019.
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seniority and competence”. Additionally, the UN Convention of Elimination of all Forms of Discrimination against Women (‘CEDAW’) defines
the legal norm of prohibition of all forms of discrimination for women as:
“any distinction, exclusion, or restriction made on the basis of sex which
has the effect of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality
of men and women, of human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any other field.”51
3.2.

Women’s empowerment, economic empowerment and
women’s capabilities

Besides striving for gender equality, starting with ending discrimination
and violence against women and girls, UN SGD 5 also aims to ‘empower’ all women and girls. As of yet, there is no agreement on the exact
meaning of the term empowerment.52 According to UN Gender Statistics
Manual Glossary of terms, women’s empowerment is an expansion of
choices so that women and girls gain power and control over their lives.53
This aligns with the concept of empowerment of women as developed by
Kabeer.54 According to Kabeer, empowerment is a change from being disempowered to the ability to make strategic life choices. As Kabeer argues,
there is an association between poverty and disempowerment, lying in
the fact that having insufficient means deprives us from the possibility of
choice because of a lack of alternatives. Women’s empowerment is thus
the process of women toward making their own strategic life choices.
The EU has committed to implement the UN SDGs in its internal and external policies. In its sustainable garment value chains policy,55 the European Commission has indicated that economic empowerment of women is
one of three main thematic priorities. However, the concept of economic
empowerment of women is not the same as the concept of women’s empowerment. According to the definition of the OECD, economic empowerment is “the capacity of women and men to participate in, contribute
51
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14

Article 1, UN General Assembly, Convention on the Elimination of All Forms of
Discrimination Against Women, 18 December 1979, United Nations, Treaty Series, vol.
1249, 13, available at: <www.refworld.org/docid/3ae6b3970.html> accessed 27 March
2019.
M. Said-Allsop and A. Tallontire, ‘Pathways to empowerment: dynamics of women’s
participation in Global Value Chains’ (2015) 107 Journal of Cleaner Production, 114121.
UN Gender Statistics Manual (2015) available at: <https://unstats.un.org/unsd/
genderstatmanual/Glossary.ashx> accessed 27 March 2019.
N. Kabeer, ‘Resources, Agency, Achievements: Reflections on the Measurement of
Women’s Empowerment’ (1999) 30 Development and Change, 435-464.
European Commission, Staff Working Document “Sustainable garment value chains
through EU development action”, Brussels, 24.4.2017 SWD (2017) 147 final.
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to and benefit from growth processes in ways that recognise the value of
their contributions, respect their dignity and make it possible to negotiate a
fairer distribution of the benefits of growth”.56 Accordingly, economic empowerment does not constitute the broader concept of women’s empowerment which encompasses all dimensions of empowerment. However, economic empowerment might be a stepping-stone to an aspect of women’s
empowerment to which private market actors can contribute, and towards
which policies can be aimed. Besides the economic effect of earning wages,
research suggests that economic empowerment can also have an effect on
women’s empowerment when employment is found within companies
that have a gender equality supportive management structure.57 In that regard, economic empowerment of women can support women’s empowerment and thus support the movement towards gender equality.
As stated above, women’s empowerment is about expansion of strategic
life choices. However, one can only exercise choice, if there are options.
According to Nussbaum’s capabilities theory, women – and men – should
be provided with opportunities and be free to choose to either use them
or not.58 Through applying the capabilities theory, the empowerment of
women could be a step towards enabling women to exercise choice. The
capabilities theory “takes each person as an end”, instead of focussing on
the average wellbeing or at the general welfare. The capabilities theory
focusses on capabilities, as in opportunities, a range of possibilities that a
person can choose from. These opportunities should be equal to all. This
relates well to the research question in which we ask what can market actors do to reduce gender inequality.
Nussbaum distinguishes two different freedoms: internal capabilities
which are the characteristics of a person, for instance intellectual capacity or current bodily health. The other category is what Nussbaum calls
“combined capabilities”, which are the total of personal opportunities
someone has within the political, social and economic environment situation. The distinction is of importance to identify situations in which a
society for instance promotes internal capabilities such as education, but
at the same time does not allow citizens to communicate what they think.
In addition, Nussbaum defines ten capabilities which she finds necessary
for a decent political order.59 The list of central capabilities include: 1) life;
2) bodily health; and 3) bodily integrity, which for instance comprises being able to maintain a good health, to have adequate shelter and nour56
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OECD, ‘Women’s Economic Empowerment’ (Issues paper 2011) at 6, available at:
<www.oecd.org/dac/gender-development/47561694.pdf> accessed 27 March 2019.
M. Said-Allsop and A. Tallontire, ‘Pathways to empowerment: dynamics of women’s
participation in Global Value Chains’ (2015) 107 Journal of Cleaner Production,114-121.
M.C. Nussbaum, Creating capabilities: The human development approach (The Belknap
Press of Harvard University Press 2011).
Idem at 33.
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ishment, to move freely from place to place and be safe against violent
assault.60 The central capabilities continue with capabilities referring to: 4)
senses, imagination and thought, which entail education and freedom of
expression; and 5) emotions, which among other things means not having
emotions curtailed by fear and anxiety. The next central capabilities are:
6) practical reason;61 and 7) affiliation, for instance being able to be treated
as a dignified person, free from discrimination. The remaining three capabilities are: 8) other species; 9) play;62 and finally; 10) control over one’s
environment, both in a political and material way. This last capability entails the right of freedom of association, and the right to seek employment
on equal bases with others, being able to work as a human being, entering
into “meaningful relationship of mutual recognition with other workers”.
With regard to women’s empowerment, Kabeer points out the connection between poverty and disempowerment: poverty generally deprives
someone of choice.63 The capabilities theory instead takes the freedom
of choice further and includes it in many aspects of life in an approach
aiming for equality of opportunities.64 The capabilities theory can form a
basis for governments and market actors in their search for opportunities as to how they can contribute to constructing capabilities of women
involved in their business.
3.3.

Human rights due diligence and CSR

The question then arises why market actors should contribute to closing
the gender inequality gap in the Bangladeshi RMG industry, and thus
aim to assist in developing the capabilities of the people directly and indirectly affected by their business. According to the European Commission’s Communication on Achieving Inclusive and Sustainable Growth
in Developing Countries of 2014, private market actors in the EU – including Western-based RMG brands – are encouraged to conduct their
business in a sustainable manner and to be more responsible with regard to their supply chain.65 In the course of recent years, many Westernbased brands have adopted some form of CSR policy. However, CSR is
a term that encompasses a variety of issues, ranging from ensuring to re60
61

62
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64
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Press of Harvard University Press 2011).
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spect human rights and preventing environmental damage to participating in charity activities.66 Since 2011, the European Commission defines
CSR as: “The responsibility of enterprises for their impacts on society”,67
which according to the European Commission implicates that companies
should have a process in place to “integrate social, environmental, ethical, human rights and consumer concerns into their business operations
and core strategy”.68 In the same document, the European Commission
urges (large) enterprises to carry out a risk-based due diligence “including through their supply chains”.69 In the same line, the OECD Guidance
on Garment and Footwear Sector and the Dutch Agreement of 2016 assert
that conducting due diligence in a company’s supply chain, especially
in the RMG supply chain where adverse impacts on society are likely to
occur, needs to be part of the CSR strategy and is a first and necessary
step towards achieving results.70 The necessity for companies to conduct
due diligence in their international supply chains is also instructed in
the UN Guiding Principles on Business and Human Rights (‘UN Guiding Principles’)71 and the OECD Guidelines for Multinational Enterprises
(‘OECD Guidelines’).72 Both documents were published in 2011 and explain how human rights due diligence aims to signify any potential risks
of adverse human rights impacts in the global supply chains. They add
that companies must consider these risks and adopt adequate measures
to prevent these risks and to offer remedies to victims.73
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Ibidem at 6.
Ibidem at 6.
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oecd-due-diligence-guidance-garment-footwear.pdf> accessed 27 March 2019 and
Dutch Agreement, ‘Agreement on Sustainable Garment and Textile’ (2016) available
at: <www.ser.nl/-/media/ser/downloads/engels/2016/agreement-sustainable-garmenttextile.pdf> accessed 27 March 2019.
UN Human Rights Council, ‘Protect, respect and remedy: a framework for business
and human rights: report of the Special Representative of the Secretary-General on
the Issue of Human Rights and Transnational Corporations and Other Business
Enterprises’, John Ruggie, 7 April 2008, A/HRC/8/5, available at: <www.refworld.org/
docid/484d2d5f2.html> accessed 27 March 2019.
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The established internationalisation of producing RMGs poses a challenge to Western-based brands to implement this duty of due diligence.74
However, following the UN Guiding Principles75 the brands should
“carry out due diligence” and at least “identify general areas where the
risk of adverse human rights impacts is most significant”.76 After the
identification of the risks, companies should then identify how they can
prevent, mitigate and account for the measures that they have undertaken to address their impacts on human rights. This raises the question
of how Western-based brands can validly and efficiently identify risks
in their international value chains? To start with, information on risks
can be found in several types of publicly available sources. Adverse human rights impacts are often highlighted in the media77 and by NGOs.78
Furthermore, international organisations such as the OECD publish risk
74

75

76

77

78
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catalogues, e.g. the OECD Guidance on Garment and Footwear Sector.79
Also, the International Labour Organization (ILO)80 signalled various
sorts of human rights risks that exist in the international RMG sector. The
ILO drew attention to risks of child labour, bonded labour, restriction of
freedom of association and collective bargaining, poor health and safety
and payment of wages (far) below a living wage, and the risk of gender inequality through gender-related discrimination and violence, and
sexual harassment in the supply chain of RMGs sold in the EU. In addition, the RMG industry itself – through participating in the development
of various multi-stakeholder initiatives, such as the OECD Guidance on
Garment and Footwear Sector,81 the Dutch Agreement of 2016 and the
German Partnership for Sustainable Textiles of 201482 – has identified the
most serious human rights violations and social risks in the international
supply chain. Risks that have been identified do not significantly vary
from the issues highlighted by the NGOs in the media. Hence, the risks
of adverse impacts have been reasonably well-acknowledged by both the
RMG industry and stakeholders.83
After the identification of the risks, companies should then identify how
they can prevent and mitigate their impacts. Taking into account that the
RMG industry is a buyer-driven value chain – indicating that the power is
situated with Western-based brands84 – the responsibility of these brands
for their supply chain, and thus prevention and mitigation of risks, is
even more significant. Furthermore, this implies that brands can use
their leverage – alone or together with other brands – with their supply
chain partners to mitigate the adverse impact and to affect change in the
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“practices of an entity that causes a harm”.85 With a view on preventing
and mitigating risks, many of the Western-based brands have adopted
quality standards in relation to their products and operations as part of
their CSR policies and impose those standards on their suppliers. In the
RMG industry, there are several RMG specific industry-wide quality
standards such as: The Global Organic Textile Standard (‘GOTS’), the
Better Cotton Initiative (‘BCI’), the Zero Discharge Hazardous Chemicals (‘ZDHC’), and the Ökotex.86 In addition to these standards, retailers
and production facilities have joined multi-stakeholder initiatives such
as Better Work and the Higg Index.
4.

THE SYSTEMATIC REVIEW FINDINGS ANALYSED
AND PRESENTED IN ACCORDANCE WITH THE
LESSIG MODEL

In this section, we present our analysis of the systematic review concerning the various facets of gender inequality. We organised the presentation in accordance with Lessig’s theory, addressing the four regulators or constraints, i.e. law, social norms, market, and architecture.
Hence, we construct an overview of facets of gender inequality in the
RMG industry in Bangladesh organised by the four different regulators.
This overview can assist in formulating steps which can be taken by
Western-based brands and Bangladeshi RMG companies to closing the
gender inequality gap.
4.1.

Law

Under this regulator, or constraint, we focus on the laws of B
 angladesh,
EU laws and international treaties pertinent to the topic of gender
equality in the RMG sector in Bangladesh. Self-regulatory regimes are
not included under this regulator as they are self-imposed by market
actors, sometimes under pressure of consumers. Hence, we categorised
self-regulatory regimes under the constraint of market. As regards
non-compliance with law, it is noted that although several papers mention breaches of pertinent laws, most papers do not elaborate on law
or the breach thereof but just mention this subject to underline their
findings.
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and less at human rights risks. The multi stakeholder initiative of Better Work, however,
is mainly aimed at preventing and mitigating human rights-based risks and issues.

Gender (In)equality in the Bangledish RMG

Bangladesh has ratified the ILO Convention No. 87 on Freedom of Association and Protection of the Right to Organise Convention.87 National
law allows unions, but places restrictions on for instance location and
participation of workers during office hours.88 The right to form a union
and the right to collective bargaining is seen as an instrument to create
better working conditions, and in that respect, it is discussed as an option for women to better their position at work.89 Accordingly, the human
right to form a trade union is discussed in relation to the question why
women working in the RMG industry in Bangladesh do not seem to join
a trade union.90 The obstacles identified are the male domination in the
unions, together with the statement that unions do not take the female
concerns seriously.91 The reticence of the government in Bangladesh to
actively improve the position of trade unions through for instance allowing workers to be a member of more than one trade union and alleviating
the requirements for the formation of a trade union and the location of
union’s offices, for fear of economic repercussions, because of close relations between politics and the influential factory owners, constitutes another constraint.92 All authors, albeit for different reasons, are of the opinion that the current way in which unions operate and are made to operate
does not contribute to women gaining more negotiating power.93 International law is clear on the right to form a union and to collective bargaining. Although national laws in Bangladesh in the labour law of 2016 have
been improved concerning the issue of implementing the international
human rights of freedom of association and collective bargaining, the
87
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 ational laws regarding freedom of association do in practice not have a
n
facilitating effect for women workers in the Bangladeshi RMG industry.94
Hence, as explained above, other constraints form a barrier for female
workers to join a trade union. Kabeer offers a different perspective on
this lack of participation of women. Kabeer argues that in developing the
ILO labour standards, women, and especially women in the South, were
never engaged in drawing these core standards and if they would have
been, the right to form a trade union or the right to collective bargaining
might have been considered useless without the right to work or to alternative means for survival.95
Another example of law not having the desired direct effect are the national laws in Bangladesh to safeguard working conditions, health, safety
and security because they are not always respected by employers.96 Rahman points out that it was due to increasing pressure from major global
buyers about the enforcement of, and compliance with, such laws, that
the Government of Bangladesh and the Bangladesh Garment Manufacturers and Exporters Association (‘BGMEA’) undertook initiatives to address the concerns.97 Apparently, such initiatives coincided in time with
the signing of the Bangladesh Accord on Fire and Building Safety established in 2013, after the Rana Plaza tragedy.98
Another topic concerns sexual harassment in the workplace. This constitutes a violation of Bangladeshi laws, i.e. the Bangladesh Constitution of
1972 and Penal Code of 1860.99 In several papers, gender-based violence
and sexual harassment at work and workplace violence were identified
as problems encountered by working women in the Bangladeshi RMG.100
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Nonetheless, the question how remediation for these women could be
accomplished was not addressed in the reviewed papers. Khosla states
that the sexual harassment laws need to be made more specific and
should encompass all forms of gender-based harassment.101
Finally, the papers provide a clear picture concerning the non-enforcement of labour laws in Bangladesh. Scholars mention that employers do
not prevent dirty latrines,102 do not offer a day-care centre for children up
to the age of six103 nor comply with the rules regarding payment of maternity leave.104 Other scholars mention the lack of enforcement of labourrelated laws in general.105
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Concluding, with regard to the regulator law, the common picture is
that the Bangladeshi laws are either not specific enough to provide sufficient protection to women or that they are not respected by employers.
Another finding related thereto is that the government does not (effectively) enforce the laws.
4.2.

Social norms

Social norms in Bangladesh are frequently mentioned as a cause for various aspects of the unequal treatment of women.106 The aspects of gender inequality influenced by social norms described in the papers range
from the role men play in the private lives of women,, i.e. “male partners”
who have a “patriarchal hegemony over their bodies”, to the treatment
of women at work,107 where sexual harassment and workplace violence
are no exception.108 This also influences the jobs of female workers in the
Bangladeshi RMG industry which can be illustrated by the fact that tasks
are allocated based on gender and that women that are exploited because
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they are in “naïve docile and traditional roles”.109 In addition, higher
skilled jobs are mostly done by men.110
The question that is posed in several papers is whether women now have
an opportunity to generate income to the extent that a change in their role
in society and a path towards closing the gender inequality gap could be
achieved.111 However, the examined literature is not in agreement concerning the direct effect of women’s employment in the RMG industry
on their empowerment. Some papers argue that the financial position of
women is a crucial factor to women’s empowerment,112 and that the industry has had a positive impact on women’s economic empowerment.113
However, it is noted that even though there is an enhanced empowerment, female workers are still exploited.114 Others reach the conclusion
that the fact that women now have jobs in the RMG industry does not
give women more voice in the household.115 Nor do they signal any major
breakthrough in the improvement of gender relations in Bangladesh.116
Even though the papers that expressly discuss empowerment are divided
in their conclusions, there is agreement on the fact that an increased number of employed women has an effect on patriarchal structures.117 The
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patriarchal structures are changing through women’s earnings potential,
i.e. less children are born in families with employed mothers and new
forms of households are established, e.g. parents live with the daughter
rather than with their son and daughter-in-law,118 and more women postpone marriage and childbirth.119 This does give reason to think that the
employment of women is somehow related to their empowerment. However, even though there are changes in the patriarchal structures, social
and cultural norms still play a significant role in the work-life balance
of women workers. According to such norms, female RMG workers are
still expected to do the household chores – often after work and overtime
work – which can lead to lack of sleep and affecting their health.120 In that
respect the gender equality still has some ground to cover in order to
realise an equal participation in the household.
The fact that Bangladeshi women are working in the RMG sector not only
influences the patriarchal norms but even extends to the Purdah norms,
i.e. religious norms and social practice of female seclusion.121 There is a
difference between the patriarchal society with male dominance as the
societal power structure and Purdah (veil).122 Purdah implies living in accordance with strict rules: women are not allowed to go out of the house,
do not receive an education and a strict separation between men and
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women is to be maintained. However, Khosla observes that there is a
relaxation of Purdah norms now that more women are working outside
the house.123
The norms and power structure rooted in the patriarchal society are also
reflected in the factories124 and, as we have indicated, in the structures
and functioning of unions.125 This effect is expressed by the lack of respect
that male supervisors show the female workers,126 sexualised disciplinary
regimes127 and the lack of belief of employers in women’s abilities and
skill.128 Islam connects the capitalist interest to the patriarchal norms that
influence the use of women as cheap and docile labour.129 In answer to
these social norms affecting the workplace behaviour, Sharma proposes
that a good human resource department can help to implement “a decent
work agenda”.130
The patriarchal society also means that many girls and women did not
receive the same educational chances that boys and men had. However,
education for girls and training in relevant skills is considered a very important factor in bridging the gender inequality gap.131 Rahman indicates
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that lack of education is a reason for lower wages132 and Salah points out
that women loose opportunities through lack of education.133 Education
for women is not only advocated in respect of primary and secondary
school education, but also regarding education of skills at work. For example, improving technical skills is an important stimulator for better
positions at work.134 Another paper’s research results show that women’s work influences positively the way women think about education.
As a result, working women want their children to have a better education then they have had.135 Heath and Mushfiq show that “manufacturing growth in Bangladesh had sizeable effects on parent’s propensity to
keep younger girls in school”.136 Lack of education and knowledge also
spreads to the health of women and children. Khan discusses the poor
knowledge of female workers on a nutritious diet, and this research indicated that a free hot meal at the factory increased productivity.137
Other aspects of social norms that are mentioned concern corruption,138
bribery139 and close connections between the RMG industry and politics.140 These aspects are connected to the observation that factories do
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not observe labour laws, thereby affecting women’s position on the job
market, their health, safety, income, etc.
Concluding, in regard of the regulator social norms, the findings in the
reviewed papers indicate that there are multiple constraints to exercising
behaviour in compliance with existing legal norms on gender equality.
The constraints mostly result from the patriarchal norms that are prevalent in Bangladesh. However, from the same papers, it is also evident that
the employment of women in the RMG industry, brings some change to
these norms. Though in general, gender inequality is still firmly embedded in society and in the workplace.
4.3.

Markets

Wages and labour contracts are important factors of influence in regard of
the position of women in the Bangladeshi labour market. Clearly, the lack
of a labour contract causes job insecurity, which has a negative impact on
the lives of female workers, and therewith gender equality. Another frequently returning subject is the issue of wage. The issue is multi-faceted
but tree main problems concerning wages can be deducted from the papers: a gender wage gap,141 delayed and irregular payment of wages,142
and the issue of low wages in general.143 Additionally, non-payment for
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overtime work and the irregular payment are aspects that also have a
great effect on the lives of the working women.144 The payment of a living
wage, to be obtained within normal working hours, is seen as an important step to solving other gender-related issues. For example, the risk of
harassment while walking to and from work could be reduced if the income would enable women to take public transport or live nearer to their
work.145 Some authors indicate that the labour laws on contracts and wages are not upheld so factories can maximise profit at minimum costs.146
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Siddiqi indicates that slim margins and deadline targets are a trigger for
harassment and sexual coercion.147
However, the influence of the market in the form of (bilateral) trade
agreements or codes of conduct as well as non-governmental regulation,
such as ISO and SA8000 standards, i.e. auditable certification standards,
are described as a successful mechanisms towards closing the gap.148
Foreign buyers can play an active role to ensure labour rights149 and to
enforce better labour standards such as better working conditions, transport to work and childcare through imposing such standards.150 The effectiveness of pressure of major global buyers is also indicated above. For
instance, Rahman explained that only after pressure from these brands,
BGMEA undertook action to ensure building safety in the sector.151
On the other hand, Kabeer states that ethical trade and social compliance rules end up benefiting big name brands rather than workers.152 She
indicates that redistribution from North to South is necessary to sustain
international solidarity. In other papers, it is mentioned that the price
margins offered for RMGs and the standards that need to be met by the
local producers for the big brands are the reason that wages are meagre
for the work that is performed.153
Another instrument in gaining a better insight in a company’s culture
and policies, amongst which their policies on gender, is through CSR reporting.154 However, this has not yet been implemented in Bangladesh
and the authors do not foresee an implementation of a CSR reporting
obligation in the near future.

147

148

149

150

151

152

153

154

D.M. Siddiqi, ‘Do Bangladeshi factory workers need saving? Sisterhood in the postsweatshop era’ (2009) 91 Feminist Review 1, 154-174.
V. Sharma, ‘Imperfect work conditions in Bangladesh RMG sector’ (2015) 57
International Journal of Law and Management 1, 28-37.
U.M.G. Salah, ‘Wage Productivity and Wage Income Differential in Labor Market:
Evidence from RMG Sector in Bangladesh’ (2009) 4 Asian Social Science 12, available
at: <https://doi.org/10.5539/ass.v4n12p92> accessed 29 March 2017.
N. Khosla, ‘The Ready-Made Garments Industry in Bangladesh: A Means to Reducing
Gender-Based Social Exclusion of Women?’ (2009) 11 Journal of International Women’s
Studies 1, 289-303.
M.M. Rahman, ‘Trade Liberalization and Gender Gap: Bangladesh Experience’ (2014)
16 Journal of Applied Business and Economics 2, 57.
N. Kabeer, ‘Globalization, Labor Standards, and Women’s Rights: Dilemmas of
Collective (In)action in an Interdependent World’ (2004) 10 Feminist Economics 1, 3-35.
D.M. Siddiqi, ‘Do Bangladeshi factory workers need saving? Sisterhood in the postsweatshop era’ (2009) 91 Feminist Review 1, 154-174; I.Z. Sultana, ‘The Exploitation
of Women Workers: Unveiling Capitalism in Bangladeshi Garment Industries’, in N.
Mahtab et al. (eds.), Revealing Gender Inequalities and Perceptions in South Asian Countries
through Discourse Analysis (IGI Global, 2016) 208-222.
A.R. Belal and S. Cooper, ‘Absence of corporate social reporting (CSR) in Bangladesh: a
research note’ (2011) Critical Perspectives on Accounting, DOI:10.1016/j.cpa.2010.06.020.
31

International and Comparative Corporate Law Journal – Volume 13 Issue 3

Resuming, the findings in the papers reviewed in the systematic review
in respect of the regulator market reveal that the proper payment of wages and the height of wages are seen as constraints with regard to achieving gender equality. The papers are also in agreement that job insecurity,
as a result of the absence of a labour contract, has a negative impact on
the working women’s lives. However, the findings also show that pressure exerted by market actors, including Western-based brands, on RMG
production companies can have a positive impact.
4.4.

Architecture

A problem faced by women is lack of proper accommodation especially
in the vicinity of the RMG factories.155 The lack of affordable accommodation means that women might need to travel to their workplace, but also
that they might be forced to live in undesired accommodations just to be
close to their workplace, i.e. accommodations with high rental costs, and
suboptimal hygiene,156 or are depended on motel-like accommodation
that often is not safe.157
Architecture, market and social norms meet when wages are too low to
either live in a proper house near the factories or when there is no budget for adequate transportation. To increase their income, many women
work till late in the evening, after which they must go home at night
and take a risk in terms of their security.158 Women mostly walk to work,
and sexual harassment on the way to work is a problem.159 Shumi researched the routes that women needed to take to get from their homes
to their work. The routes were checked by daylight and after dark. Findings show that the routes after dark are often dangerous and give ample
opportunity for men to harass them.160
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Regarding female workers’ health, market actors could contribute to improving their health for instance by eliminating the health risks related to
the unhygienic condition of factory latrines.161 Provision of sufficient and
clean toilets, together with sufficient allowance to use the toilets would
improve the health and well-being of women workers.
Billah combines empowerment with providing access to school and
child care.162 Factories are obliged to have childcare facilities, however
not all of them have these facilities163 and research shows that the facilities that do, do not provide the service during overtime and lack properly trained staff, resulting in a suboptimal option for female workers
with small children.164
Another aspect of architecture is technology. The RMG sector in Bangladesh relies on low labour costs, however, technological innovations are
being implemented. These technological innovations in the RMG industry are mostly beneficial to male workers since it is the men that usually
get the more technical jobs.165
Hence, in terms of architecture, the findings in the 32 papers reviewed
in this study indicate that there are a few but impactful aspects that can
be contributed to this constraint. They include the ways in which female
workers commute to and from work, unhygienic latrines and the advancement of technology. Architecture, i.e. designing the workplace in a
women-friendly way, can contribute greatly to better working conditions
for women workers in the RMG industry.
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5.

DISCUSSION
5.1.

How the central capabilities of women are impacted by
the various constraints

The literature study shows that the issue of gender inequality is acknowledged as a severe risk in the RMG supply chain. This is confirmed by the
attention given to addressing this risk in industry-based multi-stakeholder
agreements and international guidelines. In order to answer the research
question, it was considered necessary to gain a holistic view of the risks
and impacts of gender inequality. To that end a systematic review was
conducted tailored to this industry and the geographical region of Bangladesh. This produced an overview of various factors that influence gender
inequality in this country and a multitude of facets of gender inequality.
Subsequently, such factors and facets have been analysed using respectively Lessig’s ‘New Chicago School’ and Nussbaum’s capabilities theory. The
results of our analysis are presented in Table 2. Recommendations which
follow from this analysis are included in the conclusion of this paper.
Table 2: Analysis of gender inequality: capabilities and constraints.
10 central
Capabilities
(Nussbaum’s
theory)

4 CONSTRAINTS (LESSIG’S THEORY)
LAW

NORMS

MARKET

ARCHITECTURE

bodily health

- Health and
safety laws not
upheld.

- Lack of
education as a
result of social
norms, is affecting
health because of
poor knowledge
on a healthy diet.
- After work
and performing
household chores,
time to sleep
and relax is too
short, leading to
deprivation of
sleep.

- Health and
safety regulations
are often always
observed by
employers.

- Unhygienic
latrines in RMG
factories.
- Unhygienic living
accommodation.
- Building-safety is
often inadequate.
- Dangerous routes
for commuting.

bodily integrity

- Laws on sexual
harassment
need to be
more specific
and encompass
all forms of
gender-based
harassment.

- Sexual
harassment when
commuting to
and from work.

- Sexual
harassment at
work.

- Affordable
housing too
far from RMG
factories resulting
in commuting
routes with ample
opportunities for
men to harass the
women.

Life
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10 central
Capabilities
(Nussbaum’s
theory)

4 CONSTRAINTS (LESSIG’S THEORY)
LAW

senses,
imagination
and thought
(education and
freedom of
expression)
emotions

- Anxiety and
weakness about
non-compliance
with laws by
employers and
sometimes also at
home.

practical reason

affiliation
(be treated as
a dignified
person,
free from
discrimination)

NORMS

MARKET

- Lack of
education for
women and girls.
- Working women
are a driver for
more education
for girls.

- Lack of
(technical) skill
training for
women and girls

- Fear and anxiety
because of threat
of harassment
and treatment.

ARCHITECTURE

- Unpleasant
feelings due
to unhygienic
latrines in RMG
factories and
unhygienic living
accommodation
close to work.

- For women
living under
purdah norms,
no liberty
from religious
observance.
- Not being
offering the
legally required
contracts.

- Purdah norms,
keeping women
and girls in the
home and out of
education.
- (Economic)
empowerment of
women.

- Exploitation of
women workers.
- Lack of respect
for women.
- Lack of believe
in women’s
abilities.

- Lack of effort
by employers to
adjusting working
places to the
physical needs of
women.

other species
play

control
over one’s
environment
(right of
freedom of
association, and
right to seek
employment on
equal bases with
others)

- Women need to
do the household
chores after
work, leaving no
time for play, or
in other terms a
distorted work/
life balance.
- Restrictions to
formation and
membership of
unions.
- The right
to form a
trade union is
secondary to the
right to work.
- The government
is not effective in
law enforcement.
- Employers do
not comply with
the extant laws.

- Unions are
not adapted to
accommodate
women workers.
- Corruption
distorts
compliance with
laws.
- Purdah norms,
keeping women
and girls in the
home and out of
education.

- Day-care centres
at RMG factories
not always
present.
- Day-care centres
with insufficiently
educated carers.
- Job allocation on
bases of gender
and gender-based
discrimination.
- Job insecurity.
- Payment of
wages: not
on time and
below living
wage. Resulting
in working
overtime.
- Unequal
payment between
man and women.
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5.2.

Presenting the multiple facets of gender inequality in
Lessig’s framework

Table 2 demonstrates that the risk of gender inequality in the RMG industry in Bangladesh influences the majority of the central capabilities
of female workers and extends to all constraints that regulate behaviour. Some risks lie in multiple behavioural constraints and are related
to other risks and impacts. The risk of sexual harassment for instance
is enhanced by commuting at unsafe times, i.e. after dark. However,
women do not always have a choice to leave work at a ‘safe’ time. Reasons include that they work overtime, either because they do not want
to lose their job in case they have no contract or because the wages they
earn during normal working hours do not suffice for the upkeep of the
family. Job insecurity could be prevented if market actors would adhere
to the pertinent laws and government would take sufficient action to
uphold these laws.
In addition, the analysis shows that the constraint of norms influences
other constraints such as market and law in the sense that the norms with
regard to the position of women also extends to the way male supervisors
treat female workers. The risks and impacts categorised under norms also
have far-reaching impacts on women’s lives, ranging from affecting their
bodily health to their ability to have control over their own lives. The
question is posed whether the root cause can be influenced by Westernbased brands. Recommendations formulated in the researched papers
suggest that it can be influenced by encouraging a supportive management structure at the manufacturing companies, thereby addressing the
status quo of gender relations and providing a forum to share experiences, or as Kabeer suggests,166 to deploy social mobilisation as a driver
for change in women’s empowerment.
Table 2 demonstrates the complexity of the risk of gender inequality and
its impacts by revealing a multitude of facets. We categorised those facets
found in the systematic review in accordance with the constraints indicated in the holistic approach by Lessig. The result of this categorisation
is depicted in Figure 4. This figure can assist in finding regulatory opportunities to mitigate or influence behaviour with the objective to realise
gender equality.
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Figure 4: Connection between facets of gender inequality and regulatory
influences.

5.3

Regulatory options to influence behaviour in the direction
of gender equality

In finding a response to the main research question – What strategies and
policies could be developed and implemented by Western-based brands
and the RMG industry in Bangladesh, in order to reduce gender inequality in the RMG industry in Bangladesh? – Figure 4 is of assistance. That is:
presenting the multiple facets of gender inequality in Lessig’s framework
provides an understanding of the causes of such facets and how they can
be addressed. These insights lead to various regulatory options that can
contribute to realising gender equality in the Bangladeshi RMG sector.
Through Lessig’s lens of market constraints, a possible option for Westernbased brands is to require their Bangladeshi suppliers to comply with human rights-based quality standards and to make such standards explicit
in each supplier’s agreement. Bangladeshi suppliers’ compliance with
such standards will lead to improvement of facets of gender inequality
such as bodily health and integrity and closing the wage gap. Similarly,
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they could impose the compliance with (inter)national labour laws and
other Bangladeshi laws such as on building safety, health and safety standards, children’s day care facilities, etc. Hence, in this way they could
possibly also influence the constraints law and social norms.
In addition, Western-based brands could, through the use of codes of conduct or private regulation such as labels induce their suppliers to comply
with CSR standards, e.g. leading to the obligation for the Bangladeshi
employer to enter into employment contracts with its employees. Generally, CSR norms stimulate local law compliance and regulate against corrupt practices, hence here is a link with Lessig’s constraint law.
In the same vein, grievance mechanisms and help desks at the Bangladeshi manufacturers or at sector-level could be encouraged by Westernbased brands, so women can ask for independent help in situations of harassment, gender inequality issues and non-compliance with local laws.
Other market-based options for Western-brands are to provide employment quality and skill training to RMG factories in Bangladesh for instance by sharing knowledge and training the factory management and
HR department on a gender friendly working culture. Such activities can
in turn possibly bend social norms, such as regarding women’s and girls’
education which are currently still influenced by the traditional patriarchal and Purdah norms.
Western-based brands could also adapt their buying practices, i.e. make
sure that their orders do not result in overtime work and that their prices are not so low that they result in non-compliance with labour laws
or harassment. Slim margins and deadline targets were identified as a
practice leading to multiple impacts in the field of gender inequality
(market constraint).
Another important finding from the systematic review in relation to
the research question is the connection between the Bangladeshi RMG
industry, unions and politics. The RMG industry exerts influence on
the political agenda and institutions such as trade unions. Combined
with the finding that the labour laws are not always upheld by Bangladeshi market actors nor sufficiently enforced by the government, this
diminishes proper law compliance. Western-based brands have also
collaborated with Western governments, the Bangladeshi government,
Bangladeshi trade unions, NGOs and local manufacturing companies in
multi-stakeholder agreements covering the cooperation between those
stakeholders in regard of multiple CSR themes, including building safety, health and safety in the work place and child labour. This type of collaboration offers possibilities to influence the position of female workers
in the RMG industry.
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6.

CONCLUDING REMARKS, LIMITATIONS AND
FURTHER RESEARCH POSSIBILITIES

This research contributes to a holistic and institutional understanding of
the gender inequality problem in Bangladesh, and of the solutions that
can be implemented by Western-based brands in order to improve the
women’s position.
One limitation of the research is that only academic papers on gender
inequality in Bangladesh have been analysed for this article, wherein the
references to the risks and impacts of gender inequality are subject to cultural situation. The risks and impacts found can therefore not be extrapolated. However, it does present a holistic view on gender inequality in the
RMG industry in Bangladesh, thereby presenting multiple opportunities
to address different aspects of gender inequality.
Another limitation is that the research does not distinguish between
RMG factories producing for Western-based brands and RMG companies producing for other markets. It could be that companies producing
for Western-based brands, because of existing supplier agreements have
other risks and impacts than our literature research showed. They might
have already implemented various of the regulatory options which we
presented in Section 5.3.
We see opportunities for further research as follows. A comparison between pertinent laws on the various aspects of gender inequality in Bangladesh on the one hand and the ILO core labour standards, relevant UN
conventions, and CSR quality standards on the other hand would assist
policy-makers and companies in improving the situation of female garment workers in Bangladesh.
Further research on the relation between pertinent laws and good practice
in the RMG industry could also contribute to a better risk inventory and
risk management throughout the industry, especially if this research also
addresses the integration of gender equality in organisational culture.
Although the literature did indicate sexual harassment as a significant
risk, we did not find studies concerning the topic of how remediation
could be sought. Research into the extent of the options to seek remedies
for women workers who are subjected to one of the aspects of gender
inequality, would provide useful information for Western-based brands
aiming to address this in their CSR policies.
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