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SYNOPSIS: Part 1, Context 

We are arguing that: 

 

1. Waste is treated as an economic good and thus commodified (i.e. 

bought and sold or otherwise traded via transactions– but mainly for 

disposal although sometimes for recycling) 

 

This is a problem because: 

 

• generation of large quantities of waste in consumer society 

• disregard of externalities 

• underpins a linear rather than circular economy 

 



SYNOPSIS: Part 2, Whose waste is it anyway? 

We are arguing that: 

2. Waste is currently treated within classic forms of property ownership.   

 

This is a problem because absolute dominion private property does not 

work for waste as: 

 

• objects become waste once discarded (NB definition) 

• nobody wants to ‘own’ waste 

• consequence of that is waste needs to be more strictly 

regulated than other goods because of its potential for harm and the 

lack of ‘responsibility / ownership’  for / of it  

• but … at the same time waste is an economic ‘good’ (see the 

size and value of the waste industry). 

 



SYNOPSIS: Part 3, Circular economy and  

property approaches 

3. So we are arguing that: 

 

• A circular economy is the way forward to reducing waste 

• A circular economy will require goods to be circulated round 

(repair / renewal / reuse) rather than lineally made / used / 

disposed 

• Private property (absolute dominion) approaches don’t marry with 

  a circular economy and sustainable development principles 

• Communal / common pool approaches to the ownership and 

management of waste are more appropriate to such an economy 

• Industrial symbiosis is one practical experiment already in 

operation  



PART 1: Waste – a sustainable development  

issue 

Waste is an acute environmental, economic and societal problem. 

 

2012: 2514 million tonnes of waste generated in EU-28. 

 

Disposal and recovery operations of waste (landfill, recycling, 

incineration, backfilling) highlight extent to which waste is a 

sustainable development issue: 

• Economic – low-lying, low-value lands; estimated commercial 

value of €5.25 billion per annum to landfill. 

• Environmental - air, groundwater, surface and soil pollution; 

Incineration. 

• Social air pollution; risk of contamination of soil or freshwater, 

which can be taken up in crops which affects crop yield and, 

in turn, food availability. 

 

 



Resource crises 

Humanity’s demand on the planet is more than 50% larger than 

what nature can renew – planetary boundaries (WWF, 2014) 

 

Mismatch between used material being irretrievably discarded and 

exploitation of virgin material. 

 

Waste ‘increasingly seen as a valuable resource’ 

[EU 2005 Thematic Strategy on prevention and recycling of waste 

COM (2005) 666; Circular Economy Package COM (2015) 614)] 



Waste as an externality 

Waste’s pollution effects operates as externalities where a consequence 

(cost/benefit) of an economic activity affects other parties without this 

being reflected in market prices. 

 

Historically, pollution operated as externality – attempts to internalise 

costs through regulatory approaches (e.g. landfill taxes, carbon taxes). 

 

Coase argues solutions to externalities lie in transactions where the 

market can solve externalities if property rights are clearly assigned and 

negotiation is costless. 

 

But Coase does not address the problem that a transaction might not 

solve an externality but only compensate private party for a demerit 

suffered individually. 

 



Definition of waste 

Important as sets out what can and cannot be controlled, and 

when. 

 

Art 3(1) 2008 EU Waste Framework Directive (WFD): ‘any 

substance or object which the holder discards or intends or is 

required to discard’. 

 

Objective this definition aims to support: protection of the 

environment and human health through the prevention and 

reduction of the adverse impacts of the generation and 

management of waste, and reducing overall impacts of resource 

use, and improving the efficiency of such use (Art 1 WFD). 



Many cases on definition of waste => complexity of waste 

regulations. 

 

Three effects: 

1. What can and cannot be controlled is unclear; 

2. When a material or substance becomes regarded as waste 

lacks clarity; 

3. Questionable whether current approach actually protects the 

environment (objective of WFD). 

 

Too many knock-on effects to change the definition of waste? 

 

 

 



Part 2: Blackstonian property and waste 

Waste is currently treated within classic forms of property 

ownership. 

 

This leads to commodification of good for the purpose of trade 

 

This is an issue when it comes to dealing with environmental 

impacts and externalities.   

 

Blackstonian absolute dominion private property concepts sit 

uneasily in the continuum of a product from cradle to grave or 

during the process of manufacture. 



If the object leaves our hands or the factory gate as waste which is 

unwanted then the external impacts on the environment are likely 

to be greater than that of the product which is integrated into a 

cycle of use.  

 

There are two points which arise here:  

 

- when does the object become classified as waste? (covered 

above) 

  

- who owns waste and when does ownership change hands? 



When does property in waste change hands? 

Waste from the factory is traditionally subject to disposal operations and, 

depending on the nature of the waste, it is flushed through sewerage 

systems; flushed into a watercourse; removed by vehicular transport; or, 

emitted as an atmospheric emission through a chimney.   

 

 

The nature of an industrial symbiosis network is that the unwanted 

material is taken by another plant in the network which utilises it as a 

resource (which is likely to replace a raw material).   

 

 

This is not a disposal (or discard). 

 

 



The answer is mixed 

When it leaves the premises in the form of an atmospheric or aqueous 

emission then nobody owns it – it is the ultimate externality – and likewise 

when it is flushed into a watercourse. 

 

It is res nullius - owned by none - ‘no-property’ or ‘open-access’, in other 

words a regime where the resource is open to all, so that, in Hohfeld’s 

terminology,  everyone is at liberty to use it but has no enforceable rights 

to the use of it enforceable against others or against the state.  

 

The problem with such waste is to persuade others of its value and to 

create a desire for ownership and/or control.   

 

The problem is not that everyone wants it when it is floating in the air or the 

river but that no-one wants it.  



But what property rights work for waste? 

 ‘Property’ should not be limited to absolute exclusionary private 

ownership and private use rights.    

 

This view recognizes that the concept of property is broad and fluid 

and evolves with society meaning that we may need to recognize 

new types of property rights.  

 

It is becoming necessary to consider waste where the desire is to 

abandon it and the necessity is to encourage its evolution as the 

lynchpin of a circular economy. 



Communally owned? 

Instead of ‘no-property’ 

 

Community has privilege to use it and right not to be excluded 

 

Open access or limited access? 

 

Does this fit a system of industrial symbiosis where waste might be 

pooled before being used by others? 

 

Can apply management protocols to such waste (common pool 

resources / Ostrom) 

 

 



So what form works for a circular economy? 

A positive  legal notion of waste as private property probably lacks the 

transformative power to achieve what we believe is required –  

 

-namely a conception of property that is capable of envisaging waste as a 

resource and not merely an asset,  

 

-which can readily adapt to the mutuality of circular systems and 

 

-which is flexible enough to accommodate the uncertainties present in 

current definitions 



Not Blackstone 

A positivistic legal  conception of property may be argued to be 

suggestive of rigid, socially constructed and imposed norms 

articulating property rights that are clear, certain, and, in the 

modern context, designed to be exercised in support of a well-

functioning market aimed at economic growth.  

 

This is not, necessarily, what circular systems such as industrial 

symbiosis drive at. 

 

Which is the preservation, augmentation and recycling of resources 

undertaken in circular systems, where wealth maximization might 

be a consequence of those activities but is not a reason for them. 



Locke? 

We argue here that adopting a Lockean conception of property  

 

firstly resolves a number of difficulties associated with the way in 

which waste is envisaged by positive law and,  

 

secondly, may provide a more appropriately adapted means of 

dealing with the concept of waste in circular systems.  



Lockean approach 
The original acquisition of property rights from the stock of goods held in 

common (rather than the transfer or redistribution of existing property).  

 

Locke’s claim is that the application of labour to unowned property 

transforms common property into private property, establishing a legitimate 

right to it.    

 

The idea of labour is, thus, essential to the establishment of ownership 

since it is a means of exploiting a resource, adding to its value and, 

ultimately, taking ownership of it  

 

This is highly significant in the waste scenario since the ‘treatment’ of 

waste may be seen in exactly this way: the exploitation of an unowned 

resource for benefit, that benefit being felt across a range from the 

individual to community, but where property is argued to remain in the 

creator – the one who treated the waste 



Locke and common approaches 

 Locke’s theory, in embracing both common and individual or private forms 

of property, comports with the idea of the circular system 

 

 It is arguably able to contemplate group access common property or 

limited access common property where a group of commoners can 

exclude outsiders but cannot exclude each other within that group (Xu and 

Allain, 2016) 

 

In terms of the internal workings of the closed system, and the distribution 

of property inside, Locke’s theory maintains that communities, by 

agreement, will settle the rights to the property that their labour has 

produced.  



Problems with Locke? 

Locke’s theory of property has been criticised for its inability to 

impose constraints on ownership,  

 

and for justifying extensive property rights  but,  

 

in the context of industrial symbiosis, the network and extent of 

those rights are naturally bounded by the closed system in which 

the waste is being ‘exploited’.   

 

There is, therefore, an inherent, structural limit on the creation of 

property rights, which may be argued to avoid those dangers.  



Our argument 

A circular economy is the way forward to reducing waste and will require 

goods to be circulated round (repair / renewal / reuse) rather than lineally 

made / used / disposed.   

 

 

 

Private property (absolute dominion) approaches don’t marry with a 

circular economy and sustainable development principles and that 

communal / common pool approaches to the ownership and management 

of waste are more appropriate to such an economy in that they emphasis 

the social dimension around treating waste rather than the private and 

contractual one.  



Circular economy 

‘an industrial economy that is restorative by intention; aims to rely 

on renewable energy; minimises, tracks, and hopefully eliminates 

the use of toxic chemicals; and eradicates waste through careful 

design’ (Ellen MacArthur Foundation) 

 

From a linear input-output system, to circular system where waste 

is reused, repaired, recycled or recovered, i.e. a closed-loop 

system. 



Circular economy and private property 

Private property (absolute dominion) approaches do not marry with 

a circular economy and sustainable development principles. 

 

Current system: emphasis on private property and need to own; 

short-term view of materials. 

 

 



Industrial symbiosis 

2015 EU Circular Economy Package identified industrial symbiosis 

as an innovative industrial process to support the transition to a 

more circular economy. 

 

Industrial symbiosis engages traditionally separate industries and 

other organisations in a collective approach involving physical 

exchange of waste and by-products resulting in economic, 

environmental and social benefits. 

 

Also identified as supportive strategy in 2011 Roadmap to a 

Resource Efficient Europe and 2012 European Resource Efficiency 

Platform. European Industrial Symbiosis Association (EUR-ISA) 

launched in 2013. 



Kalundborg industrial symbiosis 

Kalundborg Industrial Symbiosis Network 

(Kalundborg Symbiosis 2010) 



Waste exchanges are controlled by contracts. 

 

In this case, private property rights are not a barrier to industrial 

symbiosis. 

 

BUT, Kalundborg is unique in that an ideal industrial symbiosis 

which has evolved organically over time. 

 

Successful replication of Kalundborg has been very limited, and 

therefore need to look at different approaches. 



Common-pool resource approach? 

Common-pool resources (CPRs) can help reconceptualise waste 

which can help with waste as communal property argument. 

 

CPRs = economic goods which are subtractable and non-

excludable. 

 

Two motivations for defining industrial symbiosis and exchanged 

waste as CPR system and CPRs: 

 

1. Waste exhibits characteristics of CPR. 

2. Benefits of a CPR governance system: communication 

between individuals; establishment of agreed-upon rules and 

strategies; improved joint outcomes. 



SYNOPSIS of FINAL ARGUMENTS 

So, returning to our final arguments: 

 

• a circular economy is the way forward to reducing waste 

• a circular economy will require goods to be circulated round 

(repair / renewal / reuse) rather than lineally made / used / disposed 

• private property (absolute dominion) approaches for waste 

don’t marry with a circular economy and sustainable development 

principles 

• communal / common pool approaches to the ownership and 

management of waste are more appropriate to such an economy 

• industrial symbiosis is one practical experiment already in 

operation to which we can apply design criteria 



CONCLUSION 

In relation to Kalundborg, the Blackstonian absolute private 

dominion principles are in operation.  But this is a context where 

the value of waste has been recognised, it has been attributed a 

monetary value and its commodification has worked with the 

trading model being used.  But it has not generated a model which 

has been adopted in a widespread fashion.  In other contexts, the 

notion of waste as a burden is the dominant perception and the 

encouragement of new approaches to resolve the problem of waste 

need to be addressed.  Using communal property approaches 

where the community takes control of waste and forces the usage 

of waste through common pool resource mechanisms where 

management protocols are adopted seems to be a way forward. 

 


