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Executive summary 

Achieving sustainability is possible. It is also necessary because an unsustainable path would have 

catastrophic consequences including possible societal and ecological collapse that would threaten the 

human prosperity in the future. The transition to sustainability requires sweeping changes, notably in 

the way we produce and consume. 

Although the shift to a circular economy (CE) offers great prospects, the EU may not assume that 

circularity equals sustainability. The EU has developed ambitious strategies to transform the economy, 

but it is happening too slowly and not uniformly. There is need to set up a smart regulatory mix 

governing products sold in the EU designed to achieve coherence and reduce fragmentation of the 

existing framework pertaining to products and waste, consumer protection and trade rules. Moreover, 

CE policies must be developed for the purpose of limiting environmental and social impacts throughout 

the life cycle of products, extending product lifetime notably through repair and reuse activities, and 

shaping more sustainable consumption behaviours. 

We propose introducing a new framework directive for products that integrates existing rules of 

product legislation (in particular on eco-design and labelling) and establishes a framework for the 

adoption of measures to ensure the sustainability of all products produced within and brought to 

market in the EU. The directive should be based on strong precaution and prevention, establish a 

hierarchy of resource use (i.e. moving up the hierarchy of waste management), and institute a duty of 

care for producers (including a pre-market producer responsibility and sustainability due diligence). 

The duty of care would cover: 1) specific requirements for products placed on the EU market based on 

a proposed ‘pre-market producer responsibility’; and 2) a more general duty on the part of producers 

to disclose information about social and environmental impacts of the process which produce products 

sold in the EU, and a corresponding a right to know for citizens to have access to that information. 

We recommend to further extend eco-design and labelling requirements to include durability, 

reparability, and reusability, as well as to cover more product types (e.g. textiles and furniture). 

We call for enabling sustainable consumption through the integration of sustainability to the 

definition of consumer protection. Consumers should not be expected to act sustainably solely based 

on informed choice but also on enforceable rights. The EU must adopt information requirements about 

durability and reparability accompanied by rights to access repair (e.g. ensuring spare parts availability 

and affordability). We also propose to extend legal consumer guarantees to products’ expected 

lifespans including the expected wear and tear of long-term use, and to condition access to the 

replacement of defaulted products upon attempting repair first. 

We propose to revise EU waste law, and in particular the 2008 Waste Framework Directive, to clarify 

the definition of waste by introducing a new ‘re-use product’ exception, to focus on and isolate re-use 

targets from recycling ones, and to re-examine the adequacy of EPR policies to the sustainability 

objectives. 

These reform proposals cover a wide range of issues related to product regulation, and contain crucial 

elements to increasing the sustainability of production and consumption. A comprehensive EU reform 

would require however further changes of the legislative framework. In particular, rules of public 

procurement should be revised to introduce sustainability requirements as put forward in another 

SMART report. In addition, whereas some of our proposals are formulated as specific legislative 

amendments, others rather aim at shedding light on issues requiring further scrutiny and, eventually, 

at leading to the development of appropriate measures by the EU policymakers. 
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1. Achieving sustainability through the Circular Economy 

The transition towards a Circular Economy (CE) is largely seen as the way to solve the unsustainability 

of the current models of production and consumption.1 Moving from a linear to a circular economy – 

and thus imitating nature’s way – may contribute to efficiency in production, and limit the wasteful 

use of resources. However, efficiencies are unlikely to be sufficient to ensure that production and 

consumption remains now and in the future within planetary boundaries, the intrinsic biophysical 

processes that regulate the stability of the Earth system.2 Policy and law shaping the CE will also have 

to respond to the need for an absolute reduction in production and consumption, which is necessary 

to achieving a safe space for humanity and to ensure increased welfare for all.  

 

1.1. The ecology of circularity 

The concept of the ‘Circular Economy’ (CE) has gained a lot of attention in the last five years and has 

become a new all-encompassing notion for environmental product policies.3 However, there is to date 

no commonly agreed definition of the CE. A starting point for characterizing it might be in opposition 

to the linear ‘take-make-dispose’4 economic model that has dominated economic thinking for more 

than 150 years, whereby the environment is an open space from which humanity can draw natural 

resources infinitely and discharge unlimited amount of emissions. The CE is developing in particular as 

                                                           
1 See Commission Communication, ‘The European Green Deal’, COM(2019) 640 final; Commission 
Communication, ‘Closing the loop - An EU action plan for the Circular Economy’, COM(2015) 614 final. 
2 W. Steffen et al., ‘Planetary Boundaries: Guiding human development on a changing planet’ (2015b) 347 Science 
6223, 1259855-1-10. 
3 See e.g. M. Geissdoerfer et al., ‘The Circular Economy – A new sustainability paradigm?’ (2017) 143 Journal of 
Cleaner Production 1, 757-768; W. Stahel, ‘The Circular Economy’ Comment (2016) 531 Nature 7595, 435-438; 
N. M. P. Bocken et al., ‘Product Design and Business Model Strategies for a Circular Economy’ (2016) 33 Journal 
of Industrial and Production Engineering 5, 308-320; P. Ghisellini, C. Cialani and S. Ulgiati, ‘A Review on Circular 
Economy: The expected transition to a balanced interplay of environmental and economic systems’ (2016) 114 
Journal of Cleaner Production, 11-32; G. Brennan, M. Tennant and F. Blomsma, ‘Business and Production 
Solutions: Closing the loop’, in H. Kopnina and E. Shoreman-Ouimet (eds.), Sustainability: Key issues (New York: 
Routledge Earthscan, 2015), 219-239; K. Webster, The Circular Economy: A wealth of flows (Isle of Wight: The 
Ellen MacArthur Foundation, 2015); The Ellen MacArthur Foundation (EMF), ʻTowards the Circular Economy Vol. 
1: An economic and business rationale for an accelerated transitionʼ (2012) 
www.ellenmacarthurfoundation.org/assets/downloads/publications/Ellen-MacArthur-Foundation-Towards-
the-Circular-Economy-vol.1.pdf accessed 25.03.2019, 30-32; M. S. Andersen, ‘An Introductory Note on the 
Environmental Economics of the Circular Economy’ (2007) 2 Sustainability Science 1, 133-140. 
4 ‘Take’ refers to the extraction of raw natural resources; ‘make’ relates to the transformation of the resources 
through manufacturing; and ‘dispose’ point out to the residues (emissions and waste) from both manufacturing 
and consumption. 

A circular economy that pursues true ecological and social sustainability is: 

 an economic model that is precautionary and allows the Earth system to regenerate and thrive, 

and to offer a safe and just operating space for humanity to prosper now and in the long term. 

It relies on renewable energy, aims to eliminate the use of hazardous substances, reduce 

resource use and product consumption, and avoid final waste generation (notably through 

careful design for prolonged product lifetime and recovery). 
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a way to counter the dramatic environmental consequences of the ensuing ‘throwaway society’5 – that 

is, the mass production of low-quality products for the purpose of rapid consumption and discarding. 

A few attempts at defining the CE show how its scope can be limited to improving the system instead 

of carrying out the fundamental changes that are in fact required. In the CE Action Plan, the EU 

Commission puts forward that a CE is  

where the value of products, materials and resources is maintained in the economy for as 

long as possible, and the generation of waste minimised.6 

In the same vein, the Ellen MacArthur Foundation characterizes it as 

an economy that is restorative and regenerative by design and aims to keep products, 

components, and materials at their highest utility and value at all times.7 

These two approaches are representative of the focus of current CE-oriented policies on the need to 

manage resources more efficiently. The establishment of the CE has so far largely taken place in a 

context where environmental protection is meant to go hand-in-hand with the continuous economic 

growth.  However, the laws of thermodynamics make clear that maintaining the full value of materials 

through recovery is impossible.8 Moreover, current material flows are not sufficient to fulfil the 

demand.9 Even if there should be great improvements to recovery systems allowing for valuable 

materials to be returned into the economy, it is unlikely to suffice to meet the needs of a growing 

consumer population. The postulate that as resource use becomes more efficient, production and 

consumption may continue at rates that ensures GDP-based growth is erroneous. 

Continuous pursuit of growth and sole reliance on efficiency are likely to threaten the core elements 

of the Earth system and hence the safe operating space for humanity.10 Hence, in advancing the CE, 

legal measures need to be adopted that aim at an absolute reduction in energy and material 

throughput.11 

This perspective is in line with the EU 7th Environmental Action Programme (EAP) ‘Living well, within 

the limits of our planet’,12 which broke new ground in describing the economic objective in terms of 

‘prosperity’, a term that appears indeed more in line with the planetary boundaries framework.13  

                                                           
5 The term was used for the first time in an article published in the 1955 issue of Life magazine, see B. Cosgrove 
ʻThrowaway Living: When tossing out everything was all the rageʼ (2014) Time 
http://time.com/3879873/throwaway-living-when-tossing-it-all-was-all-the-rage accessed 25.03.2019. 
6 COM(2015) 614 final. 
7 The Ellen MacArthur Foundation (EMF), ‘Growth Within: A circular economy vision for a competitive Europe’ 
(2015) www.ellenmacarthurfoundation.org/assets/downloads/publications/ 
EllenMacArthurFoundation_Growth-Within_July15.pdf accessed 25.03.2019, 12 and 46. 
8 H. Daly, From Uneconomic Growth to Steady-State Economy (Cheltenham: Edward Elgar, 2014). 
9 Milios L., ‘Advancing to a Circular Economy: Three essential ingredients for a comprehensive policy mix’ (2017) 
13 Sustain Science 3, 861-878. 
10 Rockström et al, ʻA Safe Operating Space for Humanityʼ (2009b) Nature 461, 472-5; Steffen et al., ‘Planetary 
Boundaries’. 
11 See R. Goodland and H. E. Daly, ‘Environmental Sustainability: Universal and non-negotiable’ (1996) 6 
Ecological Applications 4, 1002-1017, 1013; T. Princen, The Logic of Sufficiency (Cambridge: MIT Press, 2005). 
12 Decision No 1386/2013/EU of 20 November 2013 on a General Union Environment Action Programme to 2020 
‘Living well, within the limits of our planet’, OJ L 354, 28.12.2013, p. 171, Annex, para 10 and 17. 
13 The term ‘prosperity’ was notably also used by Tim Jackson in his groundbreaking book, Prosperity Without 
Growth: Economics for a Finite Planet (Earthscan: Oxon and NY, 2009). 
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The 7th EAP also adds another important dimension to the characterization of the concept of the CE, 

i.e., the inherent need to protect nature (although it is linked to the need of improving human 

resilience) and states that: 

a circular economy [is] where nothing is wasted and where natural resources are managed 

sustainably, and biodiversity is protected, valued and restored in ways that enhance our 

society’s resilience.14 

This eco-centric perspective, which is arguably present in some EU policies (such as biodiversity laws 

and water policy),15 is largely lacking in CE-related policies. The goal of the CE should arguably be to 

allow both human society and the natural environment to prosper. The Earth system should be given 

the opportunity to regenerate and restore its biodiversity for its own sake as well as for the sake of 

ensuring a ‘safe operating space’ in which humanity and the economy can develop in the long term. 

Another shortcoming of the eco-efficiency approach, which is rooted in the neoclassical paradigm,16, 

is the limited role of the state. As put forward by Boulanger, one characteristics of the eco-efficiency 

strategy is the trust in market. that is, the mainstream economic belief that, if markets function well, 

they will provide the best possible outcome.17 Hence, in this paradigm, the role of the state is primarily 

that of an enabler. This does not mean that the state is absent or passive. On the contrary, 

governments have used over the years various regulatory techniques such as market-based, barrier-

removing, incentive-providing regulations. However, this type of governance remains one that 

primarily aims to facilitate ‘competitiveness’ and ‘create new business opportunities’.18 It does not 

fundamentally seek to break the cycle of ‘profits-investments-commodities-profits’ that leads to 

overproduction and relies on wasteful consumption.19  

Eco-efficiency strategies are also often hampered by unforeseen limits known as ‘rebound effects’.20 

Rebound effects account for the fact that eco-efficiency improvements do not necessarily lead to 

equivalent reductions in consumption of the resource concerned and can even trigger an increase in 

use.21 

This is not to say that increased efficiency should not be a key element of circular economy policies. 

Great improvements can and must be achieved on that side, and life-cycle thinking should guide 

policies. However, eco-efficiency strategies cannot on their own ensure production and consumption 

deliver a social foundation for all within planetary boundaries. That is why we put forward that a 

sustainable CE may only be achieved if it first and foremost pursues sufficiency-oriented policies. 

                                                           
14 Decision No 1386/2013/EU, para 1. 
15 See in particular Directive 2009/147/EC of 30 November 2009 on the conservation of wild birds, OJ L 20, 
26.1.2010, p. 7, Article 4(4); Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats 
and of wild fauna and flora, OJ L 206, 22.7.1992, p. 7, Article 6(2); Ecodesign Directive, Article 15(2); and Directive 
2000/60/EC of 23 October 2000 establishing a framework for Community action in the field of water policy, OJ L 
327, 22.12.2000, p. 1. 
16 The neoclassical paradigm is the dominant economic framework, which assumes that consumers, workers, and 
business make rational calculations about their own interests 
17 M. P. Boulanger, ‘Three Strategies for Sustainable Consumption’ (2010) 3 S.A.P.I.EN.S 2, 1-10, 5. 
18 See e.g. COM(2015) 614 final. 
19 Boulanger, ‘Sustainable Consumption Strategies’, 8. 
20 H. Herring and S. Sorrell (eds.), Energy Efficiency and Sustainable Consumption: The rebound effect 
(Basingstoke: Palgrave McMillan, 2009). 
21 Boulanger, ‘Sustainable Consumption Strategies’, 5. 
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In essence, the idea of sufficiency is meant to reduce both production and consumption rates in 

absolute terms.22 The question of the size of the economy is essentially absent from conventional 

economics, but it is at the heart of ecological economics.23 Human impacts cannot go beyond the 

planet’s capacity (linked in particular to the rate of natural resources extraction, of water and air 

emissions, of energy consumption and of waste production) without risk to the entire economic system 

and ultimately societal stability.24 

The pursuit of sufficiency requires changes in the functioning of the market, in the patterns of 

consumption as well as in the institutional context of the consumer society. Thus, consuming less 

requires not only an individual effort by every consumer, but also requires us to address the way the 

wellbeing of the economy has come to rely on the mass production and overconsumption of cheap 

manufactured goods. Furthermore, sufficiency measures that would merely consist in an autonomous 

reduction in consumption (i.e. demand) of the wealthier consumers might in fact not lead to reduction 

in world aggregate consumption because it merely transferred the purchasing power to marginal 

consumers.25 That is why sufficiency must look beyond consumption patterns and the foundations of 

the consumer society. 

1.2. Social and equity considerations in the Circular Economy 

Shifting to a circular economy requires attending to both the economic and social dimensions of our 

systems of production and consumption. Traditional social policy approaches assume that growth is 

necessary to the fiscal foundation for any government’s ability to maintain social safety nets and re-

distribute wealth to combat inequality. But the shift to a circular economy entail system-wide changes 

that cannot be mitigated by expanded levels of capital accumulation based on growth-led 

development.  

There are two points to be made regarding the social and equity aspects of consumer markets as they 

currently stand. First, the pressure to create increasingly more and cheaper goods, has consequences 

for the price of labour which is squeezed in the process. Our SMART project has found that, in the 

context of both the extraction of minerals for mobile phones and the manufacture of textiles, wages 

are often low and conditions problematic. This is supported by a wealth of other academic and policy 

studies, which also highlight issues such as gender inequities.26 The second is that, the excessive 

production of products, which then go to waste, creates a desire for cheap disposal, which again affects 

                                                           
22 Princen, The Logic of Sufficiency. 
23 H. Daly and J. Farley, Ecological Economics: Principles and Applications, 2nd edn (Washington: Island Press, 
2011), 16-17. 
24 See the financial risk of unsustainability, SMART business report. 
25 B. Alcott, ‘The Sufficiency Strategy: Would rich-world frugality lower environmental impact?’ (2008) 64 
Ecological Economics 4, 770-786, 775. Moreover, the risk, mentioned by some authors, is that even if the rich 
reduce their consumption, the increasing consumption of the poor could be more environmentally damaging, 
see R. Goodland and H. E. Daly, ‘Environmental Sustainability: Universal and non-negotiable’ (1996) 6 Ecological 
Applications 4, 1002-1017, 1013; M. Binswanger, ‘Technological Progress and Sustainable Development: What 
about the rebound effect?’ (2001) 36 Ecological Economics 1, 119-132, 126. 
26 M. Anner, ‘Squeezing Workers’ Rights in Global Supply Chains: Purchasing practices in the Bangladesh garment 
export sector in comparative perspective’ (2019) Review of International Political Economy 1-28; R. 
Nieuwenkamp, ‘Smartphones are Child’s Play, but What about the Child Labour?’ (2017) OECD available at: . 
https://www.oecd-ilibrary.org/docserver/5d3abe03-
en.pdf?expires=1582616762&id=id&accname=guest&checksum=B9FCF69DC8537A4986F3BA11251331D4 
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the conditions of labour engaged in waste management practices, predominantly in third countries 

outside the EU.27 Their environment and their workers are compromised in these processes. 

Promotion of repair (and services associated with that repair) offer scope for cleaner and healthier 

working conditions which chime with the aspirations of the UN Sustainable Development Goals, SDG3 

(health and well-being) and SDG 8 (decent work).28 However, while a move to a genuine CE could 

create social benefits by reducing the pressure for cheap labour and compromises on healthy and safe 

working conditions, the changes that transition entails should not create further hardships for working 

people or the countries in which they work. This is the essence of ‘policy coherence for development’ 

as it is to be understood under Article 208 of the Treaty on the Functioning of the European Union 

(TFEU).29  

A CE may be able to radically reduce the depletion of our planet’s natural resources, but the move to 

circularity requires changes in behaviour by all citizens, notably consumers, workers or owners of small 

businesses. Without attending to the social dimensions of the circular economy, people and business 

will not participate in the changes of behaviour that the transition demands.  Transforming the way 

Europeans produce and consume is a big and multifaceted change and will have significant impacts on 

the social dimensions of our economy. Without a clear and understandable plan to protect and develop 

human welfare, the EU will face popular opposition to any attempt to regulate products for the 

purposes of sustainability. Put another way, failure to integrate social progress as a component of the 

transition to a circular economy is likely to result in failure to achieve a sustainable future for all.   

The social considerations regards the burdens created by the transition on the most vulnerable. The 

EU shall aim to ensure these are fairly distributed so that Europe’s transition to a circular economy and 

the wellbeing of its future generation is not achieved at the expense of wellbeing both in the EU and 

beyond.  

Some of the policy tools for undertaking the sustainability transition are known: innovation policy, 

industrial policy, and labour market policy, consumer policy, as well as tax and welfare policies. Each 

policy is a complex field in its own right. For the transition to succeed, these must place the interests 

of workers and families at the very top of the list of priorities. It is not enough to argue at a macro level 

that the new circular economy will create jobs. While that may be the case, what matters is what kind 

of jobs are created, who gets them and how. Therefore, industrial and labour market policies must be 

designed to both provide the workforce necessary for the transition while at the same time improving 

wages levels and responding to workers fears of dislocation and relocation. Disruptions must be 

mitigated and planned for - with a focus on work, wages, communities – and processes of social and 

political dialogue established with meaningful influence over decision-making.30 If the transition is 

                                                           
27 See C.L. Etambakonga and J. Roloff, ‘Protecting Environment or People? Pitfalls and Merits of Informal Labour 
in the Congolese Recycling Industry (2020) 161(4) Journal of Business Ethics 815; and I.M.S.K. Ilankoon, Y. 
Ghorbani, M.N. Chong, G. Herath, T. Moyo, and J. Petersen, ‘E-waste in the International Context–A review of 
trade flows, regulations, hazards, waste management strategies and technologies for value recovery’ (2018) 82 
Waste Management 258. On an early discussion of gender-related issues in global value chains, see K. Raworth, 
‘Trading away our Rights: Women working in global supply chains’ (2004) 1(1) Oxfam Policy and Practice: Private 
Sector 1-52; and more recently,  S. Barrientos, L. Bianchi, and C. Berman, ‘Gender and governance of global value 
chains: Promoting the rights of women workers’ (2019) 158(4)  International Labour Review 729. 
28 United Nations (UN) General Assembly (GA) Resolution Transforming our world: the 2030 Agenda for 
Sustainable Development (2030 Agenda), 25 September 2015  A/Res/70/1. 
29 See SMART Guidelines: Making Policy Coherence for Development Fit for Purpose (2020), available at 
smart.uio.no/publications/reports. 
30 See SMART Guidelines (2020). 
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characterised by dialogue, good jobs, similar or improved buying power, and good quality products for 

consumers, the popular legitimacy of the transition will be enhanced. 

2. A new framework directive for products 

The idea of developing a legal framework addressing the environmental impacts from products is not 

new.31 A 1999 report from the Swedish Environmental Protection Agency proposed to introduce just 

such a framework directive based on the Product Safety Directive32 as well as several daughter 

directives to lay out detailed product-specific requirements.33 In 2004, the European Environmental 

Bureau (EEB) put forward a similar proposal for a directive on the environmental soundness of 

products.34 The Commission did not follow that approach, preferring to focus on the adoption of a new 

directive on the eco-design of energy-using products (2005/32/EC) that later evolved to cover all 

energy related products (2009/125/EC).35 The success and increasingly broad scope of the Ecodesign 

Directive 2009/125/EC is clear, but it was never meant to have the stature of a framework directive. 

We put forward that an ambitious ‘sustainable product’ policy as put forward in the EU Green Deal 

shall begin with the adoption of a framework directive for products encompassing environmental and 

social objectives. Such a directive should contain some common principles and definitions as well as 

setting the basis for mandatory requirements to be adopted for specific products with the aim of 

ensuring the extended durability and improved reparability of all products placed on the EU market. 

Specific rules applicable to certain product groups or life-cycle aspects may then – as is the case today 

with e.g. the Ecodesign Directive – be regulated through different vertical daughter directives. 

2.1. A dual legal basis and wide scope for an ambitious directive 

The choice of the legal basis for the proposed framework directive will have an important impact on 

the scope, content and level of ambition of the directive. However, that choice must be based on 

objective factors, in particular the aim and content of the measure.36 In this case, the choice would 

have to be made between Article 192 and 114 of the Treaty on the Functioning of the European Union 

(TFEU).  

Article 192 TFEU allows the European legislature to act in order to achieve, notably, the preservation, 

protection and overall improvement of the quality of the environment, and a prudent and rational 

utilisation of natural resources.37 With regards to product regulation, the use of Article 192 TFEU has 

so far been limited to legislation on pollution from industries, on waste, and recently on environmental 

                                                           
31 C. Dalhammar, ‘An Emerging Product Approach in Environmental Law’, PhD thesis, IIIEE, University of Lund 
(2007); E. Maitre-Ekern, ‘Towards an integrated product regulatory framework based on life-cycle thinking’ in B.  
Sjåfjell and A. Wiesbrock (eds.), The Greening of European Business under EU Law: Taking Article 11 TFEU 
Seriously. (Abingdon: Routledge, 2015) pp. 144–162. 
32 Directive 2001/95/EC of 3 December 2001 on general product safety, OJ L 11, 15.1.2002, p. 4. 
33 SNV Report, 1999. ‘Producenters ansvar för varors miljöpåverkan – underlag till en miljöanpassad 
produktpolitik’ [Producers' responsibility for the environmental impact of goods – a basis for an environmentally 
adapted product policy], SNV rapport 5043. 
34 Dalhammar, ‘Emerging Product Approach’. 
35 Directive 2009/125/EC of 21 October 2009 establishing a framework for the setting of ecodesign requirements 
for energy-related products (Ecodesign Directive) [2009] OJ L285/10. 
36 See L. Krämer, EU Environmental Law, 7th Edition, (London: Sweet and Maxwell, 2011), pp. 2-69; Cases C-
155/91 European Parliament v Council [1993] E.C.R. I-939 and C-164 and 165/98 European Parliament v Council 
[2006] E.C.R. I-107 [1999] E.C.R. I-1139. 
37 Article 191(1) of the Consolidated version of the Treaty on the Functioning of the European Union (hereafter 
‘TFEU’). 
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labelling.38 The advantage of Article 192 as a legal basis is that it places environmental preservation as 

the primary objective. The main disadvantage of using Article 192 TFEU is that is only allows for the 

adoption of minimum harmonization measures, although it leaves significant margin for Member 

States to adopt more stringent legislation. Although this can be relevant, we see that product 

regulation is most effective when adopted at EU level as has been the case with the Ecodesign 

Directive. 

On the other hand, Article 114 TFEU is the legal basis for many product-related directives pertaining 

to, for example, product safety,39 labelling of foodstuffs,40 the use of hazardous substances,41 or the 

design of energy-related products (i.e. Ecodesign Directive). The advantage of that legal basis is that it 

allows for the adoption of extensive regulation. The downside is that the focus of Article 114 TFEU is 

primarily to ensure the proper functioning of the internal market, provided environmental protection 

is based on a high level of protection.42 

We propose that the product framework directive be based on both Articles 192 and 114 TFEU. 

 

The aim of the proposed framework directive for products shall firstly be to protect the environment 

and people from the life cycle impacts of products. This means notably designing products for 

sustainability and circularity, reducing resource use throughout the product’s life cycle and limiting 

wasteful consumption. The proposed framework directive shall in addition contribute to the 

                                                           
38 Regulation (EC) No 66/2010 of 25 November 2009 on the EU Ecolabel [2010] OJ L27/1. 
39 Directive 2001/95/EC of 3 December 2001 on general product safety [2002] OJ L11/4. 
40 Directive 2000/13/EC of 20 March 2000 on the approximation of the laws of the Member States relating to the 
labelling, presentation and advertising of foodstuffs [2000] OJ L109/29. 
41 Directive 2011/65/EU of 8 June 2011 on the restriction of the use of certain hazardous substances in electrical 
and electronic equipment [2011] OJ L 174/ 88 (not yet in force). 
42 Article 114(3) TFEU. 

Suggested text for the proposed Framework Directive for Products: 

Preamble n1 

It is appropriate to base this Directive on the dual legal basis of Articles 192 and 114 TFEU. This is 

because an emphasis on the environmental objectives laid down in Article 191 of the Treaty is 

necessary to bring the environmental impacts of products throughout their life cycle and the use of 

resources sharply into focus. At the same time, a coherent framework for the management of 

resources and regulation of products sold in the EU should be established with the aim of ensuring 

the functioning of the internal market and the harmonization of national measures. Such Union 

requirements should respect the principles of fair competition and international trade. 

Article n1 

Subject matter and scope 

1.  This Directive lays down measures to protect the environment and the people by avoiding or 

reducing the life cycle impacts of products placed on the internal market and/or put into service, 

and the use of resources therein. 

2.  This Directive establishes a framework for the setting of pre-market requirements for 

products with the aim of ensuring the free movement of such products within the market. 
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functioning of an internal market based on sustainability. This involves both preventing the most 

unsustainable products from entering the market and ensuring a sustainable and circular path for 

those products that do enter the market. Such a framework requires putting environmental objectives 

at the forefront while at the same time aiming for the free movement of products within the market. 

The proposed framework directive should establish a common basis for sustainable product regulation 

in the EU while at the same time adopting some measures to approximate legislation and thus ensure 

the achievement of the internal market objectives. 

For all these reasons, we strongly recommend to adopt the proposed framework directive on a dual 

legal basis as it would offer the far-reaching grasp of Article 114 TFEU while at the same time guarantee 

the environmental focus provided by Article 192 TFEU. Given that the legislative procedure for 

adopting the directive would be the same under both provisions – i.e. the ordinary legislative 

procedure as laid down in Article 289 TFEU – there would be no incompatibility to using the dual legal 

basis in this case. 

2.2. A framework based on strong prevention and precaution 

 Prevention and precaution are principles of EU environmental law 

The prevention principle is at the heart of EU environmental law.43 Preventive measures typically aim 

to avoid harm or reduce the risk of harm.44 The prevention principle does not address potential risks, 

but risks that are known or likely to occur.45 Prevention measures may target both pollution sources 

(adopting product norms or regulating production processes) and points of impact (such as quality 

standards for the receiving environment and maximum amounts of allowed pollution).46 The latter 

measures focus on limiting the symptoms of pollution, whereas the former aim at eliminating the 

cause. For instance, exposure standards, such as those provided by the Air Quality Directives,47 intend 

to limit the amounts of pollution that affect humans and the environment, not to alter its source.48 On 

the contrary, the restriction on the use of certain hazardous substances for electronic equipment 

mandated by the RoHS Directive removes the source of pollution, hence preventing the damage from 

occurring altogether.49 Preventive measures may range from soft law to a ban. However, removing the 

source of pollution altogether is an extreme measure that the EU has used with caution, preferring 

instead to regulate the polluting activity so as to mitigate resulting pollution to what the environment 

can assimilate.50 

The rise of life-cycle thinking prompted the EU to address the product from angles other than emissions 

from manufacturing and pollution from waste management. One stage of the product’s life cycle – i.e. 

                                                           
43 Article 191(2) TFEU, OJ C 326, 26.10.2012, p. 47. 
44 N. de Sadeleer, Environmental Principles: From political slogans to legal rules (Oxford: Oxford University Press, 
2002), p. 72. 
45 G. Van Calster and L. Reins, EU Environmental Law (Cheltenham: Edward Elgar Publishing, 2017), p. 34; L. 
Krämer, ‘The Genesis of EC Environmental Principles’, in R. Macrory (eds.), Principles of European Environmental 
Law (Groningen: Europa Law Publishing, 2004), pp. 31-47, p. 39. 
46 De Sadeleer, Environmental Principles, pp. 72–73. 
47 Directive 2008/50/EC of 21 May 2008 on ambient air quality and cleaner air for Europe, OJ L 152, 11.6.2008, 
p. 1; and Directive 2004/107/EC of 15 December 2004 relating to arsenic, cadmium, mercury, nickel and 
polycyclic aromatic hydrocarbons in ambient air, OJ L 023, 26.1.2005, p. 3. 
48 De Sadeleer, Environmental Principles, pp. 76–77. 
49 G. Van Calster, EU Waste Law, 2nd edn (Oxford: Oxford University Press, 2015), 1.206; Directive 2011/65/EU of 
8 June 2011 on the restriction of the use of certain hazardous substances in electrical and electronic equipment 
(RoHS), OJ L 174, 01.07.2011, p. 88. 
50 De Sadeleer, Environmental Principles, p. 78. 
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use – had been particularly neglected, and rising concern about climate change brought the issue of 

energy use to the forefront.51 Developed in the context of the EU’s integrated product policy (IPP), the 

Ecodesign Directive was set out to increase energy efficiency of products during consumption, hence 

reducing greenhouse gas emissions and energy demand.52 The approach, which consists not just in 

pinpointing the source of the damage – i.e. products in use – but also in identifying the source of the 

threat – i.e. poor design – was quite innovative and proved to be a quite successful scheme. 

The precautionary principle is also one of the cornerstones of EU environmental law. Whereas the 

prevention principle is meant to respond to the risk of environmental harm, precaution goes further 

to regulate the situations where the risk of harm (or its cause) is uncertain at the moment of adoption 

of such regulations.53 If precaution is deemed to encompass prevention, the opposite is not true. 

Precaution involves an anticipation of the risk that is not required from a preventive approach. In fact, 

the need for a certain degree of certainty signifies that preventive measures often intervene in 

response to environmental harm that has already materialized.  

The EU’s approach to the precautionary principle is timid. The adoption of precautionary measures is 

usually linked to the existence of a high risk of potential harm, such as hazardous substances.54 We 

argue that precaution needs to be taken seriously and entail avoiding as much as possible the 

occurrence of the harm. Threats of harm should as far as possible be eliminated.55 Uncertainty should 

no longer allow the state to act to limit a risk, but instead require that an activity shall not take place 

until it has proven an acceptable degree of safety. Accordingly,  the burden of proof should always fall 

on the proponent of a potentially harmful activity.56 

 Strong prevention and precaution for product regulation 

We argue that a strong definition of and approach to the precautionary principle could prompt the 

adoption of more proactive and forceful measures that are necessary to respond to the  existential 

threat to humanity and the Earth system of exceeding planetary boundaries. There remains a high 

degree of uncertainty about the environment impact of existing and new activities, and about the 

ability of technology to resolve the challenges. Hence, pursuing precaution is meant to avoid risk 

before considering how to manage it. In other words, it aims to ask “how little harm is possible” rather 

than “how much harm is allowable”.57 

                                                           
51 Ecodesign Directive, Preamble (3) and (6).  
52 Ibid, Preamble (6) states that “[e]nergy efficiency improvement — with one of the available options being more 
efficient end use of electricity — is regarded as contributing substantially to the achievement of greenhouse gas 
emission targets in the Community.” Moreover, “[e]nergy saving is the most cost-effective way to increase 
security of supply and reduce import dependency.” 
53 De Sadeleer, Environmental Principles, pp. 91–92. 
54 For an overview of the application of the precautionary principle in EU law, see K. Garnett and D. Parsons, 
‘Multi-Case Review of the Application of the Precautionary Principle in European Union Law and Case Law’ (2017) 
37 Risk Analysis 3, 502–516. 
55 Wingspread Statement on the precautionary principle, see N. Ashford et al., ‘The Wingspread Statement on 
the Precautionary Principle’, Wisconsin, 1998, Reproduced in C. Raffensperger and J. Tickner (eds.), Protecting 
Public Health and the Environment: Implementing The Precautionary Principle (Washington: Island Press, 1999), 
pp. 353–355. 
56 The Wingspread Statement specifies that it is for “the proponent of an activity, rather than the public, [to] bear 
the burden of proof.” Ashford, Implementing the Precautionary Principle, pp. 353-355. 
57 N. Kuraj, ʻREACHing an Environmental Regulation for Nanotechnology: An analysis of REACH as an instrument 
for preventing and reducing the environmental impacts of nanomaterialsʼ, PhD Thesis, University of Oslo (2017), 
p. 295. 
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We put forward that a strong precautionary approach forms the basis of the conceptual framework of 

the planetary boundaries, which aims at ‘setting the discrete boundary value at the lower and more 

conservative bound of the uncertainty range’.58 Given that the aim of a sustainable circular economy 

is to remain within planetary boundaries, precaution should form the basis for all product-related 

regulation in the EU and thus be clearly established as guiding principle in the proposed new directive. 

Moreover, strong precaution shall be at the core of all other regulatory frameworks relevant for 

Europe’s transition to sustainability, and in particular those on business and finance.59 

 

 Precaution for sustainable innovation 

Several business representatives have suggested that policy and regulatory decisions should be 

assessed in light of their impact on innovation as a driver for jobs and growth.60 Given the objectives 

of the EU as formulated in Article 3 TEU, one might indeed argue that they should be considered in the 

decision-making process. However, we assert that these concerns cannot take precedence over 

environmental ones. Indeed, the integration principle (Article 11 TFEU) is very clear about the fact that 

environmental concerns have to be at the heart of all EU policies and decisions. 

Taking this principle seriously requires prioritising environmental concerns over others, including 

economic ones.61 Considerations of innovation should therefore only come into play once the 

environmental basis has been guaranteed. Innovation shall serve sustainability. A precautionary 

approach to product regulation shall not be seen as standing in the way of innovation. On the contrary, 

it shall ensure that innovation contributes to create sustainable value and does not risk undermining 

the transition to more sustainable production and consumption. Precaution shall notably help direct 

resources on R&D that aim to improve sustainability. 

                                                           
58 Rockström et al., ʻA Safe Operating Space for Humanityʼ. 
59 See SMART business and finance reform proposals reports, accessible via smart.uio.no. 
60 European Risk Forum, ‘The Innovation Principle: Overview’ 
www.riskforum.eu/uploads/2/5/7/1/25710097/innovation_principle_one_pager_5_march_2015.pdf 
61 Taking Article 11 TFEU seriously 

Suggested text for the proposed Framework Directive for Products: 

Preamble n2 

In order to implement the precautionary principle and the principle of preventive action enshrined 

in Article 191(2) of the Treaty, it is necessary to set general environmental objectives for the 

management of resources and sale of products within the Union. By virtue of those principles, it is 

for the Union and the Member States to establish a framework to avoid and reduce the use of 

resources and the impacts of products throughout their entire life cycle. The lack of full scientific 

certainty about environmental risks arising from products entering the European market cannot 

prevent the adoption of measures to eliminate those risks. 
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2.3. A hierarchy of resource use 

 From waste management to resource use 

Current resource management practices are strongly influenced by EU waste law and in particular the 

waste management hierarchy (WMH), which is set out in the Waste Framework Directive (WFD) 

2008/98/EC (see Figure 1). The hierarchy establishes a priority order for waste management options 

based on assumed environmental impacts.62 Waste prevention is meant to encompass measures 

aimed at reducing either the amount of waste being produced (quantitative reduction) or the content 

of harmful substances they contain (qualitative reduction).63 This includes design measures to extend 

the product’s lifetime, maintenance and repair practices as well as second-hand retail. 

The next priority is preparation for reuse, which promotes practices that allow products to fulfil their 

functions again after their first useful lifetime.64 The term ‘preparation for reuse’ is confusing to what 

it really is, namely product recovery whereby the integrity of a product is maintained, but different 

processes – ranging from cleaning to replacing key components – may be conducted to allow it to be 

used again. In particular, it is lacking the aspect that is most seems to be referring to, i.e. direct reuse. 

Then comes recycling, which can also be referred to as material recovery where the aim is no longer 

to keep the integrity of the product, but instead to take materials to produce another product 

altogether. Near the bottom of the hierarchy is other recovery, which refers in particular to the burning 

of waste to produce energy, heat or fuels, and finally disposal (e.g. landfilling) as the least preferred 

option.  

 

 

Figure 1. Waste management hierarchy as per WFD 2008/98/EC 

In our view, the WMH is insufficiently detailed and mostly promote landfill diversion and material flow 

instead of fostering the reduction of natural resources use.65 Moreover, the inclusion of ‘prevention’ 

in the hierarchy raises the question as to whether it is indeed a WHD, and to whether prevention can 

be limited to waste prevention.   

                                                           
62 S. Van Ewijk and J.A.Stegeman, ‘Limitations of the waste hierarchy for achieving absolute reductions in material 
throughput’ (2016) J. Clean. Prod. 132, 122–128. 
63 Article 3(12) WFD and EU Commission, DG Environment, Guidance on the interpretation of key provisions of 
Directive 2008/98/EC on waste, ec.europa.eu/environment/waste/framework/pdf/guidance_doc.pdf, 28 
64 J Hultman, H Corvellec, 2414 
65 Ibid; Gharfalkar et al. 
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Thus we propose to include a ‘hierarchy of resource use’ in the proposed framework directive for 

products. Similar to the WMH, which is binding and applies ‘as a priority order in waste prevention and 

management legislation and policy’, the hierarchy of resource use is meant to guide and constrain 

future product-related policymaking and contribute to realizing the CE. The proposed hierarchy shall 

set the basis for the adoption of measures that support these stated priorities, and ensure that 

policymakers prioritise actions in areas of prevention. At the same time, the hierarchy shall informs 

business about what it means to produce for sustainability. 

The proposed hierarchy does not introduce new concepts, but rather spells out and/or specifies 

concepts that are known but that have not yet found their way into EU law. In particular, the different 

approaches to prevention, i.e. quantitative (avoidance) and qualitative (reduction and maintenance) 

are established in an EU guidance on the interpretation of key provisions of Directive 2008/98/EC.66 

 

                                                           
66 DG ENV, Guidance. 

Suggested text for the proposed Framework Directive for Products: 

Article n2 

Definitions 

[…]   

‘avoidance’ means measures taken to limit the quantity of resource used and of products produced 

and sold as new; 

‘reduction’ means measures taken to reduce adverse impacts of resource use and product 

production and use on the environment and human health  

‘maintenance’ means measures taken to extend the lifetime of products by their original or 

secondary users; 

‘product recovery’ means any recovery operations that allow for the reuse of products for the same 

purpose for which they were originally conceived; 

‘direct reuse’ means the use of product by another user than the original user and that has not 

undergone any recover operations; 

‘repair and reuse’ means recovery operations to return the product to original or slightly interior 

specifications; 

‘reconditioning’ means recovery operations to return the product to original specifications; 

‘remanufacturing’ means any extensive recovery operations to return the product to original or 

improved specifications; 
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The hierarchy of resource use shall be binding on policymakers as is the case of the WMH, but – like 

the WMH – it is also not absolute. Various circumstances could affect the order of priorities. For 

instance, the maintenance of an old product may be more unsustainable than remanufacturing for 

reuse. This assessment shall be based on the overall life cycle impacts of the product. Like the WMH, 

the hierarchy should privilege the best overall environmental outcome over a strict application of the 

priorities. 

Most importantly, the hierarchy of resource use in fact re-claims a number of policies from waste law 

and places them at the core of product law. As shown in Figure 2, prevention policies (i.e. avoidance, 

reduction and maintenance) is to be about resources (and products), and reuse (i.e. direct reuse, 

repair, reconditioning and remanufacturing) shall be a priori developed as product policies. This is 

because we also recommend the EU to introduce a new exception to the definition of waste for ‘reuse’ 

products (see 5.1 below). However, some reuse policies could still be adopted as part of waste law. 

Material recovery operations (i.e. upcycling, recycling and downcycling) and waste recovery (in 

particular energy recovery) are also presented in Figure 2. However, they should not be part of the 

new hierarchy of resource use as they shall remain in the realm of waste law. 

Article n3 

Resource hierarchy 

1.   The following resource hierarchy shall apply as a priority order in resource prevention and 

product legislation and policy:  

(a) avoidance; 

(b) reduction; 

(c) maintenance, e.g. consumer repair; 

(d) direct reuse; 

(e) repair and reuse; 

(f) reconditioning and reuse; 

(g) remanufacturing and reuse. 
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Figure 2. Proposed hierarchy of resource use  

 New terminology for a new legal framework 

This table is meant as reference and shows how the proposed changes of terminology and the 

introduction of new terms helps clarifying the situation and usefully pinpoint the main areas for action 

in product regulation.  

Current terminology and definitions as per the 
WFD 2008/98/EC 

New terminology and definitions for the proposed 
Framework Directive for Products and the WFD 
2008/98/EC 

N
o

n
-w

as
te

 

Prevention: “measures taken before a 
substance, material or product has become 
waste, that reduce: 

(a) the quantity of waste, including 
through the re-use of products or the 
extension of the life span of products; 

(b) the adverse impacts of the generated 
waste on the environment and human 
health; or 

(c) the content of harmful substances in 
materials and products” 

R
e

so
u

rc
e

 

Avoidance: quantitative reduction in amount 
produced and consumed 

Reduction: qualitative reduction of the 
environmental impact of products (less 
materials, less harmful substances, more in-
built durability and reparability) 

Maintenance: extending the product’s useful 
lifetime by first user (including repair) 

A
 p

ri
o

ri
 

w
as

te
 

Reuse: “any operation by which products 
or components that are not waste are used 
again for the same purpose for which they 
were conceived” 

A
 p

ri
o

ri
 r

e
so

u
rc

e
 

Reuse: broad term that includes direct reuse 
and other forms of reuse described below  

Direct reuse: the use of a product by another 
user without product recovery (see below) 

W
as

te
 

Recovery: “any operation the principal 
result of which is waste serving a useful 
purpose by replacing other materials which 
would otherwise have been used to fulfil a 
particular function, or waste being 

Product recovery: recovery processes that 
allow reusing products for the same purpose 
for which they were conceived 

Avoidance

Reduction

Maintenance

Direct reuse

Repair and reuse

Reconditioning and reuse

Remanufacturing and reuse

Upcycling

Recycling
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Waste 
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prepared to fulfil that function, in the plant 
or in the wider economy” 

Preparation for reuse: “checking, cleaning 
or repairing recovery operations, by which 
products or components of products that 
have become waste are prepared so that 
they can be re-used without any other pre-
processing” 

 

Repair for reuse: recovery operations to 
return the product to original or slightly 
interior specifications 

Reconditioning for reuse: recovery operations 
to return the product to original specifications 

Remanufacturing for reuse: any extensive 
recovery operations to return the product to 
original or improved specifications 

Recycling: “any recovery operation by 
which waste materials are reprocessed into 
products, materials or substances whether 
for the original or other purposes” 

W
as

te
 

Material recovery (or reprocessing): 

- Upcycling: reprocessing of waste 
materials into products, materials or 
substances of higher purpose and/or 
value than the original 

- Recycling: reprocessing of waste 
materials into products, materials or 
substances of same purpose and/or value 
than the original 

- Downcycling: reprocessing of waste 
materials into products, materials or 
substances of lower purpose and/or 
value than the original 

Other recovery: e.g. energy recovery Waste recovery: e.g. energy recovery 

Disposal: “any operation which is not 
recovery even where the operation has as 
a secondary consequence the reclamation 
of substances or energy” 

Disposal: removed from the hierarchy 

Table 1. Current versus proposed new terminology and definitions for the hierarchy 

2.4. A duty of care 

The proposed framework directive for products should create a duty of care on the part of producers 

and importers to ensure the life cycle of their products is sustainable, that is from both an 

environmental and a social perspective. This duty of care consists of specific minimum requirements 

with respect to sustainability and circularity of production and consumption, and of general 

requirements of due diligence with respect to environmental and social impacts of product lifecycles. 

 Minimum requirements: pre-market responsibility for producers 

In line with a strong approach to prevention and precaution, which form the basis of the proposed 

framework directive for products, we put forward the need to place a new form of responsibility on 

producers of products: a ‘pre-market producer responsibility’ (PPR). The main idea is to bring the 

responsibility of producers into product regulation as has been done – back in the 1990s – with EU 

waste law and the concept of Extended Producer Responsibility (EPR). EPR-based policies were meant 

to achieve two goals: 1) place the (financial) responsibility of waste management on the producers of 

the product that had become waste; 2) provide incentives to those producers to minimise the cost of 

waste management notably through design improvements. The success of the second objective of EPR 

has been very limited for several reasons, some of which are discussed below in section 5.3. 
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In any case, EPR is a waste policy. It concerns financial, physical and information responsibilities linked 

to the collection and management of waste, and it shall remain relevant for those issues that will not 

be dealt with by future product regulation nor included in the proposed hierarchy of resource use, i.e. 

material and waste recovery. 

On the other hand, we propose that PPR takes the front stage in product regulation and addresses the 

main priorities of the propose hierarchy of resource use. Thus, this proposed concept of PPR aims at 

focusing on the responsibility of the producers that arises from producing and placing on the market 

of products. Eco-design requirements would typically form an important aspect of that responsibility, 

whereby producers must abide by specific requirements in order to have access to the EU market (see 

2.4.1.2 below). This approach has proven very successful with more products being regulated under 

the EU eco-design scheme, and stricter and broader requirements being adopted since the adoption 

of the first Ecodesign Directive in 2005. Furthermore, its potential for reducing life cycle impacts of 

products as well as achieving waste prevention is very high. 

In sum, we put forward that PPR policies would usefully contribute to give substance to the hierarchy 

of resource use, and to ensure that product placed on the EU market respect core principles of 

sustainable and circular production. 

 

Suggested text for the proposed Framework Directive for Products: 

Article n4 

Pre-market producer responsibility 

1.   Any natural or legal person who professionally  develops, manufactures, processes, treats, sells 

or imports products (producer of the product) has pre-market producer responsibility whereby 

placing on the market and/or putting into service of a product is subject to specific requirements as 

per [Article n5]. 

2. Notwithstanding the adoption of specific requirements, the pre-market responsibility holds 

producers of products to a duty of care whereby the products they place on the market and/or put 

into service shall aim at creating sustainable value and have least possible environmental and social 

impacts throughout their life cycle.  

Article n5 

Implementing measures 

Save where Directive 2009/125/EC applies, the pre-market responsibility shall include eco-design 

requirements. Other requirements aiming at preventing resource use and life cycle impacts from 

products, and promoting re-use shall be covered by implementing measures. Such implementing 

measures, designed to amend non-essential elements of this Directive by supplementing it, shall be 

adopted in accordance with the regulatory procedure with scrutiny referred to in [Article …]. 
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In the following subsections, we put forward examples of what policies based on pre-market producer 

responsibility could look like and how they would contribute to the main priorities of the hierarchy of 

resource use. 

 Suggestions for pursuing avoidance through ‘pre-market requirements’ 

(a) Limiting fast consumption 

Our current economic model is wasteful. Products are often produced in higher quantity than real 

expected demand. In addition, new models and collections are placed in the market at increasingly 

higher frequency resulting in the selling of excess at lowered prices or simply discarding them before 

they reached any customer. 

The idea of transforming traditional manufacturing by reducing stocks to more reasonable amount of 

production and fulfilling additional demand through ‘manufacturing on demand’ could support two 

main objectives of EU law, that is minimizing resource use and preventing waste. 

Such policy could have an additional benefit as regards consumption. The throwaway society is largely 

relying on impulsive, immediate and repetitive consumption. Reducing the immediate availability of 

non-indispensable products could contribute to foster the exploration of alternatives to new 

consumption (e.g. repair or second-hand purchase) and reduce superfluous consumption. 

However, manufacturing on demand may threaten social wellbeing on the manufacturing workplaces 

and affect in particular vulnerable workers, who may be pressured to produce very quickly when the 

demand rises and be put out of work when the demand is low. It will be important to discuss how to 

address this in developing such a policy. 

We propose that EU policymakers examine and propose measures to limit the wastefulness of 

production operations and consumption behaviour, while ensuring that changes to production 

processes are not made at the expense of the most vulnerable people both in and outside of Europe.67 

(b) Limiting quick replacement 

Technological innovation is normal and often desirable, but it may also effectively shorten the lifespan 
of products. This may happen if producers regularly place newer models on the market that including 
limited technological improvements that nonetheless makes previous models (feel) comparably less 
attractive. For example, software updates in mobile phones that have the effect of slowing older 
models will drive consumers to discard them. It may also take the form of incompatibilities of by-
products with newer models where, although no failure has occurred, the technology renders them 
obsolete nonetheless. 

                                                           
67 See SMART Guidelines (2020). 

Article n6 

Placing on the market and/or putting into service 

1.   Member States shall take all appropriate measures to ensure that products covered by 

implementing measures may be placed on the market and/or put into service only if they comply 

with those measures and bear the CE marking in accordance with [Article n5]. 
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Moreover, the effective lifespan of product can be considerably reduced through the use of advertising 
to stimulate new consumption to stay ‘in fashion’ and frequent sales periods to spur excessive 
consumption. 

Both the electronic and the clothing industry offer striking examples of prompting fast and wasteful 

consumption by placing on the market on a regular and short basis respectively newer models of 

existing electronics, and new collections of similar (in function) pieces of clothing. 

The transition to more sustainable and circular production and consumption requires confronting this 

issue. We propose that the EU clearly requires producers not only to bear the responsibility of placing 

sustainable products on the market, but also of ensuring their products can have a sustainable lifespan. 

Flooding the market with newer models and collections is incompatible with that responsibility and 

should be addressed by the EU policymakers. 

 Suggestions for pursuing reduction through ‘pre-market requirements’ 

(a) Eco-design requirements for all products placed on the EU market 

 

The Ecodesign Directive is arguably the most successful product regulation in place today. Its main 

strength is that it sets a level playing field for all producers who want to place products on the EU 

market by conditioning access to the market to specific eco-design requirements. 

We contend that eco-design requirements should be gradually developed for all product groups 

present on the market with focus on minimum requirements of durability and reparability (including 

availability of spare parts). 

We propose writing this obligation in the proposed framework directive. Nevertheless, the current 

Ecodesign Directive could remain as a specific and vertical application of this pre-market producer 

responsibility for energy-related products as long as its focus is amended away from energy efficiency 

and towards durability and reparability. 

(b) Establishing a ‘no data no market’ obligation 

An essential starting point has to be to ensure that consumers receive proper and useful information 

upon purchasing and that producers acquire and compete on that basis. Thus, the proposed 

framework directive for products should set the basis for the adoption of information requirements 

the fulfilment of which shall condition the placing of products on the market. The requested 

information shall at a minimum relate to the products’ durability and reparability.  

The information requirement could encompass, in particular, the expected lifetime of products and 

their reparability (including the availability of essential spare parts) as well as disassembly 

characteristics, or even the content of primary or secondary materials. 

Suggested policies for the proposed Framework Directive for Products: 

- Access to the EU market of should be made conditional upon compliance with eco-design 

requirements on (at least) durability and reparability to be developed separately by product groups; 
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 Suggestions for pursuing reuse and repair through ‘pre-market requirements’ 

(a) Availability and access to spare parts 

One of recent legislative effort towards more sustainable consumption took place in France in 2015. 

An amendment to the French consumer code required professional sellers to disclose any information 

they received from manufacturers or importers of products about the availability of essential spare 

parts.68 Upon request from the seller or any repairer, those spare parts are to be made available, within 

two months, during the period that was advertised.69  

The law, which aimed to help consumers making enlightened choices and incentivise producers to 

provide for the reparability of their products, does not seem to have lived up to its promise. The law’s 

lack of clarity resulted in confusing information. For example, producers used different dates to 

establish the start of the availability period of the spare parts, confusing consumers and making 

comparative analysis impractical.70 A French consumer association recently reported that a large 

majority of retailers are not abiding by the law and that even when the information is available, it is 

lost in an array of other product specifications.71 Yet, where the information was available, it showed 

significant differences from one brand to another.72  

We see two important limitations of the French law: first, it relies on the goodwill of producers broadly 

to provide information that could alter their business models. Second, it relies on the legislation of one 

Member States to affect the way producers design their products for the entire EU market The limited 

impact of the French policy illustrates in particular the need to adopt EU-wide measures. Moreover, 

relying on producers voluntarily providing information is not sufficient.  

With the French experience in mind, we propose the adoption at EU level of mandatory requirements 

to supply essential spare parts. Such mandatory requirements could be included in different legislative 

contexts. We propose to insert a general obligation in the proposed framework directive for products 

with a delegation of powers to the Commission to adopt specific requirements for different product 

types and groups. 

                                                           
68 French Consumer Code, FR490, Article L. 111-3. 
69 Ibid. 
70 Some producers used the date of production, others the end date of production, the date of the sale to the 
retailer or the date of the sale to the consumer. See Parliamentary report n° 4139 of 19 October 2016 on the 
application of the law n° 2014-344 on consumption. 
71 UFC-Que Choisir www.quechoisir.org/action-ufc-que-choisir-duree-de-disponibilite-des-pieces-detachees-
une-panne-d-information-a-corriger-d-urgence-n12335/ accessed 07.03.2019. 
72 Ibid. 

Suggested policies for the proposed Framework Directive for Products: 

- Access to the EU market should be made conditional upon the full availability of information 

at least relating to durability and reparability; 

- Durability and reparability labelling shall address the product as a whole as well as key 

parts, e.g. battery, cables and connectors. 

- The information is to be made available to consumers in a clear and intelligible manner 

prior to the sale. 
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(b) Take-back scheme for repair and reuse 

Most of the Nordic countries have established take-back scheme to fulfil their EPR obligations for 

certain beverage containers. In Norway, Sweden and Finland, producers and importers of beverages 

participate to a deposit-refund system for non-refillable bottles (PET) and cans. Consumers pay a 

deposit fee upon purchase, which they get back when they return the empty bottles and cans to a 

retailer (such as a store or a kiosk). This system ensures very high rates of collection (95% in Norway, 

85% in Sweden) and waste management. A similar system, but emanating from product law, could be 

established for repair and reuse by requiring producers to set up a take-back system for products (not 

waste), for the purpose of repair, or preparation for reuse. Such a scheme would contribute to 

diverting products from the waste containers and to getting producers involved in less impacting 

activities, and indeed in developing new business models. 

The WEEE Directive sets out an obligation of take-back in store free of charge, which is very positive.73 

However, these are considered generally as waste collection. As a result, waste electrical and 

electronic equipment (WEEE) collection points too often simply big containers in which consumers 

throw their products thus regularly leading to damage and reducing the chances of direct reuse. 

Sometimes containers are placed outside, which may expose the WEEE to changing weather 

conditions. Finally, scavenging is a particular problem at WEEE collection points if the containers are 

insufficiently protected.74  

The obligation of collection should be primarily for the purpose of reuse (product/resource) even if 

some percentage will necessarily be redirected towards recycling (waste). 

When it comes to textiles, many European countries have specific systems of clothes collection 

operated by private actors.75 Such systems are only able to operate because clothes thus placed in the 

containers are not dealt with as waste. Collection targets for reuse of textile (i.e. as product) would 

recognise and secure that existing reuse schemes are preserved, whereas  introducing waste collection 

                                                           
73 Directive 2012/19/EU of 4 July 2012 on waste electrical and electronic equipment (WEEE). 
74 J. Huisman, et al., ‘Countering WEEE Illegal Trade (CWIT) summary report, market assessment, legal analysis, 
crime analysis and recommendations roadmap’, 2015. See www.cwitproject.eu/wp-
content/uploads/2015/09/CWIT-Final-Report.pdf. 
75 E.g. in Norway, the leading organisation, Fretex, which is owned by the Salvation Army, has 2000 specially 
designed containers over the country. It also takes in deliveries through the Norwegian postal service in special 
packages and at some clothing stores. 

Suggested text for the proposed Framework Directive for Products: 

Article n7 

Supply of spare parts 

Following the information on the availability of spare parts provided in accordance with [reference 

to the new sustainable labelling regulation], the manufacturer or importer is obliged to make 

available, within two months, and upon request by any professional resellers or repairers, including 

non-certified repairers, those spare parts. 

Furthermore, this provision should be accompanied by appropriate monetary sanctions for failure 

to supply the spare parts in good time. 
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targets would disrupt these reuse schemes and contradict the objectives of a sustainable circular 

economy. 

This is why we propose the EU to adopt collection obligations for all products as part of the new legal 

framework on products, not the one on waste. The collection of products should be primarily organised 

for the purpose of reuse and thus fall outside the scope of waste law. 

 

(c) Reused and remanufactured sections in store and websites 

There is some consumer resistance to buying second-hand and reused products.76 They are not part of 

mainstream consumption, which remains focused on the purchase of new items, and are usually found 

only in specialized stores or websites. Thus, they are less accessible and their comparison to new 

products (whether in terms of performance or price) is made more complicated. The EU shall promote 

the mainstreaming of reuse and second-hand consumption notably through more visibility and 

accessibility. The pre-market responsibility could include requirements that second-hand and reused 

products be offered alongside new, thus usefully complementing the take-back obligations. 

 General requirements: sustainability due diligence 

The proposed directive shall ensure compliance through a smart mix of measures designed to facilitate 

a timely and predictable path towards sustainable production and consumption in Europe. The mix of 

pre-market and end-of-life duties outlined in the preceding sections are designed to ensure producers 

and importers operate on the basis of sustainable circularity as the requirement for bringing products 

                                                           
76 I. Gåvertsson, L. Milios and C. Dalhammar, ‘Quality labelling for re-used ICT equipment to support consumer 
choice in the circular economy’ (2018) Journal of Consumer Policy. 1–25; B.T. Hazen, C.A., Boone, Y. Wang and 
K.S. Khor, ‘Perceived quality of remanufactured products: Construct and measure development’ (2017) Journal 
of Cleaner Production 142, 716–726. 

Suggested text for the proposed Framework Directive for Products: 

Article n8 

Re-use 

1.   Member States shall take measures to achieve high level of re-use of products and preparing 

for re-use activities, notably by encouraging the establishment and support of re-use and repair 

networks, the use of economic instruments, procurement criteria, quantitative objectives or other 

measures. 

Member States shall set up separate collections of products to meet the necessary quality standards 

for the relevant re-use sectors. These collection points shall be establish so as to guarantee the 

integrity of the products. 

2. For private households, Member States shall ensure that systems are set up allowing final holders 

and distributors to return their products at least free of charge. Member States shall ensure the 

availability and accessibility of the necessary collection facilities, taking into account, in particular, 

the population density. 

Subject to [previous paragraph], by [date] separate collection shall be set up for at least the 

following: EEE, textile and furniture]. 
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to market in Europe. In addition to these minimum pre-market requirements, producers and importers 

shall have duties under general requirements for knowing about negative social or environmental 

impacts in product lifecycles, or the risks thereof. This is matched by a right to know for EU citizens 

about product risks and impacts.  

Contrary to the proposed ‘non data, no market’ requirements (see above (b)), the disclosure of 

information based on the duty to know and the right know is not a precondition to access the EU 

market. Where the pre-market requirement is limited to specific and essential product specifications 

that ensure a minimum of sustainable circularity, the duty to know and right to information lay the 

foundation for citizens, regulators, consumers and investors to assess the overall sustainability of 

products. Taken together, both the minimum and general requirements constitute a floor, not a 

ceiling. Nothing prevents legislators from adding to the minimum requirements in order to raise the 

threshold of sustainable entry to the internal market. This is an important to option, given likely 

changes to technology during the transition to sustainability as well as the prevalence of negative 

impacts on people and the planet in existing product lifecycles, such as precarious work (child labour, 

union busting) and the use of toxic or hazardous chemicals.  

 

Nothing would prevent legislators from adding to the minimum requirements in order to raise the 

threshold of sustainable entry to the internal market. In fact, the SMART project proposed reforms to 

business law seek to place European domiciled companies on a sustainable footing, throughout their 

value chains globally.77 Both of these are important options that seek to promote the shift to 

sustainable production from different places in the regulatory framework applicable to production and 

                                                           
77 See SMART reform proposals for sustainable business (2020), accessible via smart.uio.no. 

Suggested provisions for the proposed Framework Directive for Products: 

Article n8 

Due diligence 

1.  All undertakings have a duty to know about negative social and environmental impacts that 

arise in lifecycles of their products; 

2.  The duty to know shall be implemented through due diligence measures to identify such 

impacts and the risks thereof. Such measures shall be proportional and adapted to the size of an 

undertaking, its role in the product lifecycle, and the severity of the risks or impacts at issue; 

3.  All citizens have a right to information about negative social and environmental impacts in 

the lifecycle of products; 

4.  The right to information shall be implemented through a right to request information from 

an undertaking about social and environmental risks and impacts in the lifecycles of its products, 

including measures taken to address these; 

5.  Information on risks and impacts will be made public in both annual reporting (active duty 

to disclose) by larger corporations and on demand from citizens (passive duty to disclose) by smaller 

undertakings;  

6.  Enforcement of these duties to disclose will be located within proposed rules for advertising, 

and existing frameworks of consumer protection institutions. 



Draft SMART report shared to receive comments. This version is not final and not proofread. 
Please do not cite without contacting the authors. 

27 
 

consumption. These options must remain sensitive to change over time], given likely changes to 

technology during the transition to sustainability as well as the prevalence of negative impacts on 

people and the planet in existing product lifecycles. 

 A duty to know about negative social and environmental impacts  

Under EU law, there is already an expectation that the largest companies have knowledge about, and 

make public, the risks of negative impacts arising from their own operations and business 

relationships.78 This includes expectations concerning the entire supply chains of certain commodities 

imported to the EU.79 Markets are increasingly echoing these expectations.80 The proposed framework 

directive would integrate and adapt these expectations in the form of a duty to know about negative 

impacts on people or the environment in a product lifecycle.  

The duty to know obligation would contribute to implementing the duty of care on the part of 

producers and importers (Art 1.2 above). It would require producers or importers to know about 

negative impacts on people or the environment arising in a product’s lifecycle, as part of the larger 

duty of care to take measures to prevent, mitigate and remedy those impacts.  

The duty to know would be implemented by product lifecycle sustainability due diligence (SDD). The 

due diligence procedure would be ongoing and complimentary to the internal planning, design, and 

production activities involved in implementing the pre-market, eco-design and waste management 

aspects of the proposed directive. In this way, the due diligence obligation would be part of the overall 

activities a producer or importer would undertake to ensure the sustainability of the products they are 

bringing to market.  

For reasons of effectiveness and fairness, the duty to know should apply to all European producers and 

importers. The scope of the duty to know is dependent upon on factors such as the size of the European 

enterprise, the nature of its activities or its role in the product lifecycle (e.g. large brand, high-street 

retailer, internet re-seller), as well as what sector and type of goods or services it is involved in. Small 

firms purchasing from larger foreign producers will be expected to know where products are 

assembled and that producers are compliant with the proposed European directive. Larger firms will 

be expected to conduct more in-depth, product level due diligence encompassing the entire product 

lifecycle.81 Both will be subject to the proposed ‘right to know’ requests (see below).   

Foreign producers of products who wish to sell products on the European market, or obtain used 

products for export from Europe, will be required to meet the provisions of the proposed directive. 

This will include providing information to their European counterparts about the risks and impacts 

within the product life cycle. In a world in which production and consumption is structured around 

global value chains, this requirement will be fundamental to a European company’s duty to know. 

                                                           
78 Directive 2014/95/EU amending Directive 2013/34/EU on disclosure of non-financial information.  
79 See Regulation (EU) 2017/821 of 17 May 2017 laying down supply chain due diligence obligations for Union 
importers of tin, tantalum and tungsten, their ores, and gold originating from conflict-affected and high-risk 
areas, OJ L 130, 19.5.2017, p. 1; Regulation (EU) 995/2010 of 20 October 2010 laying down the obligations of 
operators who place timber and timber products on the market, OJ L 295, 12.11.2010, p. 23. 
80 An appeal to the EU for better regulation of environmental and social due diligence (ESG) was recently made 
by a group of institutional investors representing USD 1.9 trillion in assets under management. Investor Alliance 
for Human Rights, ‘Making Finance Work for People and Planet’, Statement, 2019, 
investorsforhumanrights.org/sites/default/files/attachments/2019-
04/IAHR_Making%20Finance%20Work%20for%20People%20and%20Planet_FINAL.pdf. 
81 In addition to the sustainability due diligence required by business. See SMART reform proposals for 
sustainable business (2020), accessible via smart.uio.no. 
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The purpose of the duty to know about social and environmental impacts in a product lifecycle is to 

provide an enabling environment for European producers and importers to manage the transition to 

sustainable circularity. Improved information about the product’s lifecycle is fundamental for 

enterprises to prevent and mitigate adverse impacts. Followed up properly, it will facilitate 

improvements in production and consumption, both in the pre-market and end-of-life phases of the 

product. In effect, the duty to know encourages better and more sustainable value creation, including 

by potentially reducing costs and improving quality.  

In practice, product level sustainability due diligence would be an integrated approach similar to the 
due diligence requirements set out in existing standards and regulations in the EU.82 Such approaches 
have been tested with respect to a number of products, including textiles and complex products, such 
as electronics, and they rely on three key components: company knowledge of their own supply chains, 
secondary literature about risks and impacts, and established methods of prioritization. These include 
Life-cycle Assessments (LCAs), Human Rights Impact Assessments (HRIAs), and Hotspots Analysis 
(HSAs)83 as well as comprehensive company level sustainability assessments.84        

 A right to know about the sustainability of products 

The proposed framework directive for products would create a right to know about the sustainability 
of products. The right would allow all citizens (residents) of EU member states to ask producers or 
importers to provide information about the impacts on people and the planet in particular product 
lifecycles. The objective is to provide access to information necessary for consumers and investors to 
make more informed choices, as well as for regulators, civil society organisations and unions, and the 
media to hold businesses accountable for negative impacts on people and the planet in product 
lifecycles. 

The creation of a right to know about impacts in product lifecycles is a response to the information 
deficits arising from the global value chains. Global value chains have transformed the way we produce 
and consume and yet our access to information about the social and environmental impacts remains 
limited. It is difficult for governments, business, consumers, investors, media or workers to know about 
what is happening in value chains distributed across many jurisdictions. This is not accidental and 
requires a regulatory response is markets are to function properly as incentives for global value chains 
to become sources of sustainable production and consumption. 

The right to know would provide citizens with a right to information about the sustainability aspects 
of how products are made. In practice, it is implemented as a right to be provided with information on 
request. This is known as a passive disclosure requirement, as opposed to an active disclosure 
requirement such as annual sustainability reporting (which already exists for large companies in the 

                                                           

82 In addition to the Directive 2014/95/EU of 22 October 2014 amending Directive 2013/34/EU as regards 
disclosure of non-financial and diversity information by certain large undertakings and groups (non-financial 
reporting directive), OJ L 330, 15.11.2014, p. 1, these include the OECD Guidelines for Multinational Enterprises 
and the UN Guiding Principles on Business and Human Rights (UNGPs). Increasingly, regulations following the EU 
and OECD standards require a combination of social and environmental due diligence.  
83 An HRIA or an LCA are distinct from an HSA in that the former are sources of primary data and analysis about 
sustainability in a particular life cycle, whereas an HSA is oriented towards rapid risk assessment based on 
secondary sources. However, it is conceivable that both LCAs and HRIAs could use an HSA approach in the initial 
phases of primary data and analysis about sustainability in a particular life cycle, that of the mobile phone. M. 
van Der Velden and M. Taylor ‘Not a Burden: Sustainability Due Diligence in Complex Product Lifecycles’ (January 
2020). 
84 M.J. Muñoz-Torres, M.A. Fernández-Izquierdo, J.M. Rivera-Lirio, I. Ferrero-Ferrero, E. Escrig-Olmedo and J.V. 
Gisbert-Navarro ‘Sustainability Assessment Guide Work Package 5: Sustainable Market Actors for Responsible 
Trade (SMART)’ (2018), www.smart.uio.no/publications/reports/d.5.4-v0.2_wp5.pdf 
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EU).85 It is modelled after disclosure requirements found in the environmental laws of some countries 
and was recently adapted as a law proposed to the parliament in Norway.86  

The right to know would allow anyone to ask any company about the sustainability of its products. 
Whereas the active reporting requirement currently still applies to only the largest companies in the 
EU, the right to know would apply to all enterprises. However, small and medium-sized companies 
would only be expected to reply in a manner proportional to their involvement in the production or 
handling (e.g. disposal) of the product. In other words, the scope of the disclosure requirement will 
vary according to nature of the information requested and the role of the company receiving the 
request in the product lifecycle.  

Information requests could cover any issues related to the sustainability of the product, including 
specific impacts on working conditions at production sites or on the environment from mining or 
disposal, both within our outside Europe. Requests may also concern due diligence or other systems 
companies deploy to ensure sustainability of their products, including their implementation of various 
directives.  

Requests must be reasonable in terms of scope and preferably specific enough about risks, impacts of 
company measures that companies can answer concretely. Similarly, company responses should be 
adequate, comprehensible and detailed enough to provide insight into the nature of the risk, impact 
or company measure. In certain cases and where relevant, reference can be made to company 
publications or other information already in the public domain. In other words, a more detailed 
investigation on the part of the company may be necessary in order to provide an adequate response. 
Information requests that are not reasonably formulated, or entail the disclosure of commercially 
proprietary information, may be rejected by the company. But companies cannot hide behind 
commercial secrecy in order to avoid providing information on social or environmental risks, impacts 
or the measures they have taken to address these.   

2.5. Enforcement and sanctions 

Effective enforcement mechanisms are crucial to ensure the proper application of the provisions set 

out in a directive, implementing acts and/or national legislation. In particular, the introducing of 

requirements based on the pre-market producer responsibility shall be accompanied by specific rules 

to ensure that producers abide by them and thus that products placed on the market are more 

sustainable. 

Some of our propositions, in particular those relating to the implementation of pre-marker producer 

responsibility policies, will require that strong market surveillance is put in place. Market surveillance 

is considered a key factor for successfully implementing the EU eco-design scheme. However, 

inadequacy of market surveillance within member states was also found to be one of the main 

obstacles in the implementation of the Ecodesign Directive.87 

We contend that a successful implementation of some key aspects of the duty of care from the 

proposed framework directive for products requires that: 1) requirements are to apply uniformly to all 

products that enter the EU market without opening the door for the adoption of voluntary measures 

                                                           
85 Directive 2014/95/EC. 
86 Norwegian Ethics Information Committee, 'Supply Chain Transparency: Proposal for an Act Regulating 
Enterprise Transparency about Supply Chains, Duty to Know and Due Diligence', Report of the Ethics Information 
Committee, appointed by the Norwegian government on 1 June 2018, to assess the adoption of an ethics 
information law. Recommendations delivered to the Ministry of Children and Families (2019), 
www.regjeringen.no/contentassets/6b4a42400f3341958e0b62d40f484371/ethics-information-committee---
part-i.pdf. 
87 European Parliament, ‘The Ecodesign Directive (2009/125/EC): European Implementation Assessment’ Study 
by the European Parliamentary Research Service (2017), PE 611.015, 43. 
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by producers; 2) producers bear the responsibility of proving that their products are in conformity with 

EU rules. This second aspect may require that the EU policymakers develop an online platform and 

other tools to help producers fulfill their responsibility in the best and most useful way possible. 

Adequate training activities and tools for national surveillance authorities could also go a long way in 

ensuring proper enforcement of the proposed new rules. 

In addition, other aspects of the proposed product framework directive, in particular due diligence 

requirements, would need to be accompanied by appropriate sanctions for non-compliance. The 

sanctions could range from monetary to criminal or administrative (e.g. a temporary ban to access the 

market until compliance has been proven). 

3. Eco-design and labelling for durability and repair  

Increased product durability and reparability should be one of the main focus of the transition to a 

sustainable circular economy. The European Commission has already begun using the eco-design and 

labelling schemes for that purpose. We propose continuing reforming those schemes and anchoring 

them into the sustainability goal.  

 

3.1. Eco-design: further develop durability and reparability for energy-related 

products 

Both the 2015 EU Circular Economy Action Plan and the Ecodesign Working Plan 2016-2019 have 

stressed the role of product design to make products more durable or easier to repair, upgrade or 

remanufacture. Eco-design requirements for vacuum cleaners and lighting products already include 

Suggested reforms with regards to eco-design and labelling include: 

1)  The development of durability and reparability requirements under the Ecodesign Directive 

2009/125/EC and make it the main objective of the Ecodesign Plan 2020-2024; 

2)  The amendment of the Energy Labelling Regulation (EU) 2017/1369: 

 - broaden the scope and change the new name to e.g. ‘Sustainable Labelling Regulation’; 

 -  introduce specific information requirements to include: 

 - the expected lifetime of products (from sale); 

 - the availability of spare parts in time (from sale) in line with the new eco-design 

requirements (see section); 

 - the possibility to disassemble the product, and if so, whether it requires the use of special 

tools. 

3)  The introduction of eco-design and labelling schemes for non-energy-related products, in 

particular textiles and furniture: 

 - either amend the Ecodesign Directive to include non-energy-related products; 

 - or adopt a new eco-design directive for e.g. textiles and furniture. 
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rules related to durability for some years.88 On 1 October 2019, the Commission adopted 10 eco-design 

implementing regulations setting out eco-design requirements including measures aiming at 

facilitating products repair by ensuring the availability of spare parts and replacement using commonly 

available tools.89 

In the Ecodesign Working Plan 2020-2024, the Commission should commit to developing requirements 

relating to durability and reparability at least for all product groups covered by the Ecodesign Directive. 

Thus energy efficiency shall no longer be the sole or even main aspect of eco-design requirements. 

3.2. Labelling: further develop requirements about durability and reparability 

A major policy goal to be translated into law is to encourage consumers to choose longer-lasting quality 

products over short-lived inferior products by informing them about the products’ lifetime and 

reparability. It is expected that, by receiving this information upon purchase, consumers will opt for 

the more sustainable option. If they are to be properly empowered, consumers must be given clear, 

reliable and comparable information, and the tools to understand it.90 

The direct impact of information availability on consumer decision-making may not be tremendous in 

light of the above-mentioned barriers such as ‘irrational’ behaviour or influence of mainstream 

markets, but information requirements are nonetheless meaningful. This is because providing 

information requires acquiring – and paying attention to it, and because once information is out there, 

it is accessible to all, not only consumers. It is not given that producers know their product’s lifetime 

or even their reparability. This is, in any case, what certain businesses claim: they care mainly about 

production costs, visual appearances, performances, not necessarily durability or disassembly.91 

Disclosing such information involves actively considering these particular features, and hopefully 

working to enhance them. This is especially so if they can gain comparative advantage against lesser 

performing competitors. 

Information requirements are not new to EU law. The most accomplished example of mandatory 

obligations is the Energy Labelling Regulation 2017/1369 (ELR), which repealed Directive 2010/30.92 

However, as with the eco-design scheme, the focus must shift from energy efficiency in use to aspects 

of durability and reparability. 

Thus, we propose the adoption of a new mandatory labelling scheme to repeal and replace the energy 

labelling regulation. That regulation should aim at establishing a scheme for sustainable labelling of all 

products (and not be limited to energy-related products) through the adoption of specific rules for 

each product group. 

                                                           
88 E. Maitre-Ekern and C. Dalhammar, ‘Regulating Planned Obsolescence: A Review of Legal Approaches to 
Increase Product Durability and Reparability in Europe’ (2016) 25 Review of European, Comparative and 
International Environmental Law 3, 378- 394. 
89 See ec.europa.eu/commission/presscorner/detail/en/QANDA_19_5889. 
90 European Parliament, Committee on the Internal Market and Consumer Protection, Report of 9 June 2017 on 
a longer lifetime for products: benefits for consumers and companies (2016/2272(INI)), 27. 
91 For example, Apple justified encasing batteries based on the fact that it allowed slimming equipment, 
improving protection against damage and boosting capacity.  
92 Regulation (EU) 2017/1369 of 4 July 2017 setting a framework for energy labelling (ELR) and repealing Directive 
2010/30/EU [2017] OJ L198/1. 



Draft SMART report shared to receive comments. This version is not final and not proofread. 
Please do not cite without contacting the authors. 

32 
 

3.3. Non-energy-related product groups: eco-design and labelling requirements for 

textile and furniture 

In line with a report to the Nordic Council of Ministers entitle Potential Ecodesign Requirements for 

Textiles and Furniture, we consider that “textiles and furniture are two examples of non-energy related 

products for which application of eco-design can give considerable benefits.”93 

Thus, we propose EU policymakers to widen the scope of the existing eco-design scheme, alternatively 

develop a new eco-design scheme, to include at least textiles and furniture, and form there start 

developing eco-design requirements for durability, reparability and reusability. 

4. Towards sustainable consumption: focusing on durable use and right 

to repair 

In the section above about products, we argued for the reinforcement of the obligations of producers 

to inform about the environmental and social impacts of their products. Providing such information is 

a necessary first step towards extending product’s lifetime. To ensure that consumers purchase the 

more durable products, they must not only be well informed, but also able to trust that they will be 

able to keep and use those products over the longer term. This requires two things; first, that the 

product can be repaired and, secondly, that the cost of repair will not effectively restrain the option. 

The first aspect shall be covered under the proposed framework directive for products by eco-design 

and availability of spare part requirements. The second aspect requires changes in consumer 

protection legislation. 

Current consumption behaviour is  the result of a change in society, a change in paradigm that was 

driven by industry and mainstream economics following the industrial revolution. That paradigm can 

and should  be changed to promote more qualitative and sustainable consumption habits. Just about 

50 years ago, it was widely accepted that people could smoke in public spaces and around children. 

Today, all European countries have banned smoking in public spaces and almost nobody would argue 

that passive smoking is not a health hazard. The change of paradigm took place through changes in 

hard law and awareness campaigns. The same could be true of overconsumption and throwaway 

habits. This requires, among other actions, challenging existing consumer policies that maintain 

consumers’ right to unrestricted choice and to make a good deal. 

4.1. Legal guarantee for the expected lifetime of products 

EU consumer law shall aim to bring the consumer one step further to making the more sustainable 

choice by guaranteeing the performance of the products for the entire period of their expected 

lifetime. According to the Fitness Check performed by the Commission, consumer protection rules such 

as guarantees are fit for purpose and merely require better information and enforcement.94 The new 

Online Sales Directive (OSD) 2019/771/EU missed the opportunity to provide for an extension of the 

minimum two-year guarantee put forward in the Consumer Sales of Goods Directive (CSGD) 

1999/44/EC.95 

                                                           
93 B. Bauer et al., ‘Potential Ecodesign Requirements for Textiles and Furniture’, report for the Nordic Council of 
Ministers, TemaNord 2018:535; available at norden.diva-portal.org/smash/get/diva2:1221509/FULLTEXT01.pdf  
94 Commission Staff Working Document, Report of the Fitness Check on consumer law and marketing law, 
SWD(2017) 208 final. 
95 Directive 1999/44/EC of 25 May 1999 on certain aspects of the sale of consumer goods and associated 
guarantees (CSGD). 
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Moreover, the extension of reversal of the burden of proof from six months in the CSGD to one year 

in the OSD is insufficient. In practice, the reversal period essentially means that the product is 

presumed to be faulty only if the fault arises during the very early stage of the product’s use phase; 

after this, the consumer must prove that the defect was pre-existing, which is often complicated and 

requires expert advice. A legal guarantee without the reversal of the burden of proof would 

considerably strengthen consumer rights and confidence in pursuing remedies.96 

Thus we propose to amend the OSD to extend the timeframe of the legal guarantee and to remove 

the reversal of the burden of proof. 

 

In transposing the CSDG, some Member States have already decided to go beyond the two-year 

guarantee period established by the CSGD. Four of them, plus Norway, have established longer periods 

from three to six years,97 and two are taking into account the expected lifetime of the product.98 The 

Finnish consumer law stipulates that with regards to durability and otherwise, the goods shall 

‘correspond to what a consumer ordinarily may expect in the purchase of such goods.’99 If this is not 

the case, the goods are considered defective. The expected lifespan of the product is, in practice, very 

much dependent on the product category. The generosity in terms of duration of the guarantee is 

                                                           
96 See K. Tonner and R. Malcolm, ‘How an EU Lifespan Guarantee Model Could Be Implemented Across the 
European Union’ (2017) Study for the European Parliament, PE 583.121, 27. 
97 Three years in Sweden, five in Iceland and Norway for goods with a longer expected lifespan, and six in Ireland. 
The United Kingdom has two different periods: six years in England, Wales and Northern Ireland, five years in 
Scotland. 
98 Finland and the Netherlands; see also Tonner and Malcolm, ‘EU Lifespan Guarantee’, 23. 
99 Finnish Consumer Protection Act (38/1978), Article 12(2)(5). 

Suggested amendments to the Online Sales Directive 2019/771/EU: 

Article 10 

Liability of the seller 

1.   The seller shall be liable to the consumer for any lack of conformity which exists at the time 

when the goods were delivered and which becomes apparent within two years of that time the 

expected lifetime of the goods.  

1a. The expected lifetime of goods should be determined for an entire group of goods and not 

one a single item. 

Article 11 

Burden of proof 

1.   Any lack of conformity which becomes apparent within one year of the time when the goods 

were delivered shall be presumed to have existed at the time when the goods were delivered, unless 

proved otherwise or unless this presumption is incompatible with the nature of the goods or with 

the nature of the lack of conformity. This paragraph shall also apply to goods with digital elements. 

2. and 3. To be deleted. 
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somewhat counterbalanced by the fact that the burden of proof passes to the consumer after six 

months.100 

We propose amending the CSDG in line with the proposed amendments to the OSD. 

 

The inevitable wear and tear of a product with use, and the need to perform repairs or upgrades 

regardless of the good’s condition upon sale, is a particularly crucial issue for durable products that 

are meant to be used time and again over several years. If consumers are to bear financial 

responsibility for normal maintenance and repair, the attractiveness of products with a longer lifetime 

might decrease accordingly. Producers should be made to share some of that responsibility. This is, in 

effect, the model that prevails in product-service business models whereby producers remain the 

owners of the product that is rented to consumers. Maintenance or repairs are at least partly born by 

the producers, not the consumers. We propose that the EU looks into establishing such a responsibility 

into consumer legislation on legal guarantees. 

4.2. Condition consumer choice of remedy 

Empowering consumers is crucial, but a transition to more sustainable consumption may also require 

limiting consumer choice in certain circumstances. The choice of remedy stemming from consumer 

legislation is one such circumstances.  Existing provisions allow consumer to choose freely between 

repair and replacement of a defective product, except where the costs are excessive to the seller.101 

However, from a point  terms of environmental impact, those two options are not equivalent as 

replacement is much more resource intensive and wasteful, in particular if it involves replacement with 

a new product. 

Thus we propose amending both the OSD and the CSGD to require repair as the only first priority, 

replacement by repaired or remanufactured products as second possibility in case where repair is not 

feasible, and finally replacement by new as the last possible option. 

                                                           
100 Ibid, Article 15(2). 
101 Directive 1999/44/EC, Article 3(2). 

Suggested amendments to the Consumer Sales of Goods Directive 1999/44/EC: 

 

Article 5 

Time limits 

1. The seller shall be held liable under Article 3 where the lack of conformity becomes apparent 

within two years as from delivery of the goods. If, under national legislation, the rights laid down 

in Article 3(2) are subject to a limitation period, that period shall not expire within a period of two 

years from the time of delivery the expected lifetime of the goods. 

… 

3. Unless proved otherwise, any lack of conformity which becomes apparent within six months of 

delivery of the goods shall be presumed to have existed at the time of delivery unless this 

presumption is incompatible with the nature of the goods or the nature of the lack of conformity. 
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Suggested amendments to the Online Sales Directive 2019/771/EU: 

Article 13 

Remedies for lack of conformity 

1.   In the event of a lack of conformity, the consumer shall be entitled to have the goods brought 

into conformity or, if that is not possible in line with paragraph 2, to receive a proportionate 

reduction in the price, or to terminate the contract, under the conditions set out in this Article. 

2.   In order to have the goods brought into conformity, repair must be attempted. Replacement 

may only be considered if repair unless it is impossible the consumer may choose between repair 

and replacement, unless the remedy chosen would be impossible or, compared to the other remedy, 

would impose costs on the consumers or the seller that would be disproportionate, taking into 

account all circumstances, including: 

(a) the value the goods would have if there were no lack of conformity; 

(b) the significance of the lack of conformity; and 

(c) whether the alternative remedy could be provided without significant inconvenience to the 

consumer. 

2a. Where the lack of conformity is to be remedied by replacement of the goods, the replacement 

should be by repaired or remanufactured goods of the same quality as the original unless they 

are not available. 

3.   The seller may refuse to bring the goods into conformity if repair and replacement are impossible 

or would impose costs on the seller that would be disproportionate, taking into account all 

circumstances including those mentioned in points (a) and (b) of paragraph 2. 

4.   The consumer shall be entitled to either a proportionate reduction of the price in accordance 

with Article 15 or the termination of the sales contract in accordance with Article 16 in any of the 

following cases: 

(a) the seller has not completed repair or replacement or, where applicable, has not completed 

repair or replacement in accordance with Article 14(2) and (3), or the seller has refused to bring the 

goods into conformity in accordance with paragraph 3 of this Article; 

(b) a lack of conformity appears despite the seller having attempted to bring the goods into 

conformity; 

(c) the lack of conformity is of such a serious nature as to justify an immediate price reduction 

or termination of the sales contract; or 

(d) the seller has declared, or it is clear from the circumstances, that the seller will not bring 

the goods into conformity within a reasonable time, or without significant inconvenience for the 

consumer. 

Article 15 

Price reduction – to be deleted. 
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This proposition to alter the remedies offered to consumers will directly affect consumer choice and 

might be met with opposition from consumer protection associations. We argue that the consumer’s 

right to redress does not amount to a right to obtain a newly manufactured product. Consumers have 

the right to obtain a product whose characteristics and performance are equal to what they aimed to 

buy. Repaired or remanufactured goods are not per se of lower quality or performance than new ones. 

There are, however, undoubtedly more sustainable alternatives. 

It may happen, however, that repair is not a valid option, either because the product cannot be 

repaired, because the consumer cannot wait for her product to be repaired (e.g. someone whose 

livelihood depends on using that product), or because the repair cost would be unreasonable for the 

seller/producer. Although they are valid arguments, they should not be used to circumvent the 

purpose of the rule. In particular, many today could genuinely claim that they cannot perform their 

work without their smart phone or laptop. This should not, however, mean that repair is not feasible 

or unreasonable. Sellers should make a similar product available to consumers during the period of 

repair. Should that not be sufficient, consumers could get their defective products replaced with 

repaired or remanufactured products of equal quality. With regards to sellers, the concept of 

‘disproportionate costs’, which is already known in EU consumer legislation, should be interpreted 

strictly and properly justified. This last issue would be worth discussing in more detail, in particular 

how to avoid abuse in practice, but falls outside the scope of this report. 

The EU legislator should also consider extending legal guarantees to cover wear and tear that naturally 

occur from the expected lifetime use of goods. Remedies for wear and tear should be limited to repair 

or, if that is not possible, replacement by repaired goods of similar quality to the existing.  

4.3. Protection of vulnerable consumers 

 Regulation of advertising 

The effect of advertising on consumption behaviour is otherwise largely absent from policy decisions 

and public debates. Yet, consumers are continuously encouraged to indulge in consumption, and in 

particular of brand-new, short-lived and often low quality products notably through constant 

Suggested amendments to the Consumer Sales of Goods Directive 1999/44/EC: 

Article 3 

Rights of the consumer 

1. The seller shall be liable to the consumer for any lack of conformity which exists at the time the 

goods were delivered. 

2. In the case of a lack of conformity, the consumer shall be entitled to have the goods brought into 

conformity free of charge by repair or, if that is not possible, replacement, in accordance with 

paragraph 3, or to have an appropriate reduction made in the price or the contract rescinded with 

regard to those goods, in accordance with paragraphs 5 and 6. 

3. In the first place, the consumer may require the seller to repair the goods or, if that is not 

possible, in which case he may require the seller to replace them by repaired or remanufactured 

goods of the same value or, if that is not possible, by new goods, in either case free of charge, 

unless this is impossible or disproportionate.  
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advertising. Publicity forms an important part of many people’s daily encounters, including for example 

advertising inserts and boards, commercial spots, or the distribution of promotional materials. Several 

studies show that the impact of advertising on consumers is immense and may lead to overwhelming 

consumption impulses.102 The phenomenon known as ‘compulsive buying’, which refers to “a 

consumer’s tendency to be preoccupied with buying that is revealed through repetitive buying and a 

lack of impulse control”103 is growing and is expected to affect approximately one in 20 individuals at 

some point in their lives.104 

Some restrictions on advertising already exist when it comes to advertising towards children, which is 

particularly problematic given the extreme vulnerability of the targets.105 The Nordic countries have 

been at the forefront of adopting restrictions on marketing, notably tobacco and alcohol for safety 

reasons.106 Sweden banned TV advertising to children under the age of 12. This also includes the use 

of characters related to children’s TV programs in commercials,107 and the courts have interpreted 

rules on advertising to children stringently.108  

We propose EU policymakers to acknowledge the problem of unrestricted advertisement and take 

step to regulate to limit or ban in particular advertisements targeted towards the most vulnerable (i.e. 

children). In addition, there could be restrictions about the content of advertising, such as the use of 

language that imply purchasing a product amounts to saving money. 

 Citizens education as basis for change 

The transition to sustainability is possible, but it will require systemic changes and that necessitates 

the active participation of Europe’s citizens. This starts with ensuring that the future generation of 

policymakers, business owners, consumers, etc. has a proper understanding of what the transition 

entails and how they can and should contribute to it. 

A number of citizenship courses have been developed at both national and EU level.109 We strongly 

support such alternatives and put forward that part of citizenship education should be devoted to 

promoting a proper understanding of sustainability (as put forward by the SMART project as ensuring 

                                                           
102 See e.g. D. Moore and S. Lee, ʻHow Advertising Influences Consumption Impulsesʼ (2012) 3 Journal of 
Advertising 41, 107–120; P. Hultén and V. Vansyushyn, ʻ'Promotion and Shoppers' Impulse Purchases: The 
example of clothesʼ (2014) 2 Journal of consumer marketing 31, 94–102. 
103 N. M. Ridgway, M. Kukar-Kinney and K. B. Monroe, ʻAn Expanded Conceptualization and a New Measure of 
Compulsive Buyingʼ (2008) 35 Journal of Consumer Research 4, 622–639; M. Neuner, G. Raab and L. A. Reisch, 
ʻCompulsive Buying in Maturing Consumer Societies: An empirical re-inquiryʼ (2005) 26 Journal of Economic 
Psychology 4, 509–522; T. C. O’Guinn and R. J. Faber, ʻCompulsive Buying: A phenomenological explorationʼ 
(1989) 16 Journal of Consumer Research, 147–157. 
104 A. Maraz, M. D. Griffiths and Z. Demetrovics, ‘The Prevalence of Compulsive Buying: A meta-analysis addiction’ 
(2016) 111 Addiction 3, 408–419; another study shows that the prevalence of compulsive buyers in China might 
29,1% of the general population, H. He, M. Kukar-Kinney and N. M. Ridgway, ‘Compulsive Buying in China: 
Measurement, prevalence, and online drivers’ (2018) 91 Journal of Business Research, 28–39. 
105 Studies have notably shown the correlation between food advertising and children obesity. T. Andreyeva , I. 
R. Kelly and J. L. Harris, ʻExposure to Food Advertising on Television: Associations with children's fast food and 
soft drink consumption and obesityʼ (2011) 3 Economics & Human Biology 9, 221–233. 
106 O. Mont and C. Dalhammar, ʻSustainable Consumption: At the cross-road of environmental and consumer 
policiesʼ (2005) 8 International Journal of Sustainable Development 4, 258–279. 
107 Cf. Radio- och TV-lagen (2010:696), Chapter 8, §§ 7–8 (sections). 
108 For example, in a recent case a fine of SEK 500 000 (Euro 50 000) was charged a company who sent out direct 
marketing materials to 16-year-olds without consent from their parents; Patent- och marknadsöverdomstolen 
målnr PMT 10485-16, of 21 June 2017. 
109 See e.g. https://pjp-eu.coe.int/en/web/youth-partnership/education-and-training/lifelong-learning/-
/asset_publisher/ml7GrjtEOwuz/content/european-citizenship-training-courses 
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a social foundation for all people with planetary boundaries). We encourage the EU and its member 

states to promote existing and/or future initiative to this effect. 

5. Narrowing the scope of EU waste law 

We focus our specific recommendations on the Waste Framework Directive (WFD) 2008/98/EC, as a 

case in point for what we propose should be a revision of the entire legal framework on waste to reflect 

the significant reform that are required. In particular, the EPR schemes must be re-examined in light 

of the main objectives of the circular economy that is resource and product prevention and not 

increased resource flow through waste management. 

The main clash between waste law and the CE comes from the fact that whereas the first wants to 

cover the widest possible scope to avoid environmental damage from reckless waste disposal, the 

second aims to divert as many materials as possible from becoming waste to avoid the environmental 

damage and loss of value that results from waste management.  

It is clear that the broad definition and interpretation of the term ‘waste’ by the EU legislators and the 

CJEU110 was rightly aimed to ensure the prevention of the threat of waste pollution. The EU’s waste 

definition ensures that virtually all ‘substances and objects’ will eventually fall within the scope of 

waste law and thus have to abide by its rules. However, as a result, the definition also encompasses 

materials that, although they may have no further use for the holder, constitute valuable resources for 

another user or production process. Hence, this all-encompassing definition of waste essentially defies 

the very core idea of the CE – that is, to do away with waste and instead extend the useful lifetime of 

through maintenance and repair, and reuse. 

5.1. A new waste exception: reuse products 

The issue of reuse is one that is particularly telling of the tensions between waste law’s aim to avoid 

pollution from unregulated waste management and the CE’s objective to keep resources within the 

economy. The WFD defines reuse as a means of waste prevention. It is the process of using products 

again ‘that are not waste’ “for the same purpose for which they were conceived” (Article 3(13); EU 

Commission, 2012). This process is not directly included in the waste hierarchy, contrary to the 

preparation for reuse, which is the second priority. Preparing for reuse is referred to in Article 3(16) 

WFD as a waste management process whereby a product is checked, cleaned, repaired or recovered 

(that is, reconditioned and remanufactured, not recycled) so that it can be used again for the same 

purpose. The distinction between direct reuse and reuse following repair appears to depend on 

whether the product was discarded in the first place. Some municipalities or charitable organizations 

put up ‘reuse containers’ as alternatives to recycling bins, in particular for clothes. For the most part, 

however, consumers who want to get rid of their items have little choice other than to ‘discard’ them. 

Hence, for lack of better alternative, a majority of potentially reusable products will fall within the 

scope of waste law. 

                                                           
110 See in particular Joined cases C-304/94, C-330/94, C-342/94 and C-224/95 Euro Tombesi; Joined cases C-
418/97 and C-419/97 ARCO; Case C-252/05 Thames Water; Case C-188/07 Commune de Mesquer, 39; Case C-
1/03 Van de Walle; Case C-457/02 Niselli 
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Waste prevention (including maintenance and repair) and reuse have to become the new pillars of the 

economy, and the role of the law is to make them both accessible and mainstream. Thus, it is important 

to compel changes in business models. Producers can no longer focus solely on sales. They must 

transition to other means of profit that do not require the production of a new product. It is equally 

necessary that the law promotes the culture of repair and handing-in products for reuse by consumers. 

Throwing what does not work or what one no longer wants remains too common, and alternatives 

have to be made more accessible and visible. 

The 2008 recast of the WFD introduced the concept of ‘by-product’ and turned into law jurisprudential 

developments111 and Commission guidelines from 2007.112 A by-product is defined as the residue of a 

production process that aim at producing another, primary product.113 Exclusion of such products from 

the waste definition depends on them meeting strict conditions about the lawfulness and certainty of 

further use without further processing, and about the product being an integral part of the production 

process.114 

5.2. Give priority to preparation for reuse quotas 

The WFD establishes common targets for preparation for reuse and recycling of waste materials 

including paper, metal, plastic and glass from households. However, as discussed above, reuse and 

recycling are very different recovery policies. Where reuse aims at retaining the integrity of the original 

product, recycling consists in dismantling that product to recover materials. In line with the exiting 

waste management hierarchy (WMH) and the proposed hierarchy of resource use (see 2.3 above), 

reuse should be prioritised over recycling. That is because the first is usually less polluting than the 

second with regards in particular to energy and water consumption, and material loss. Because reuse 

and recycling activities are so different, they involve different actors, different facilities and different 

                                                           
111 In particular in ARCO 
112 Commission Communication on the Interpretative Communication on waste and by-products, COM(2007) 59 
final. 
113 Article 5(1) WFD. 
114 Ibid. 

Suggested new provision to the WFD 2008/98/EC: 

Article 5a 

Reuse products 

An object discarded before the end of its lifetime may be regarded as not being waste referred to 

in point (1) of Article 3 but as being a reuse product only if the following conditions are met: 

(a) further use of the object is made available through certified resellers; 

(b) the object can be used again for the same purpose provided checking, cleaning or repairing 

recovery operations; 

(c) the reuse provides the same conditions to the buyer as for the sale of a new object;  

(d) further use is lawful, i.e. the object fulfils all relevant product, environmental and health 

protection requirements for the specific use and will not lead to overall adverse environmental or 

human health impacts. 
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infrastructures. Thus, by establishing common targets for both reuse and recycling, reuse activities are 

not promoted as required by the WMH. That is why common targets should be removed from the 

WFD.  

In fact, we put forward that reuse activities should be developed as product policies (and thus within 

the framework of the proposed framework directive for products; see 2.4.1 above), whereas recycling 

shall remain the domain of waste management.  

 

5.3. Develop Extended Producer Responsibility policies for the purpose of improved 

material and waste recovery only 

The concept of Extended Producer Responsibility (EPR) was meant to provide a practical application of 

the Polluter-Pays Principle (PPP) in view of both the redistribution and preventive functions of the 

principle. On the one hand, it aims to ensure that the cost of pollution is born by those responsible for 

it (producers and consumers) and that the burden does not rest on society (taxpayers).115  

On the other hand, it intends to promote the prevention of damage at the source.116 Producers are 

expected to make improvements to their product design to reduce waste generation or facilitate 

recovery process, and ultimately make savings. However, if EPR has successfully mitigated the impacts 

of waste generation through better recovery processes, it has not been able to reduce the amount 

generated and its impact on product design appears limited.117 In particular, it appears very difficult 

for EPR schemes to promote durability, reuse and recyclability at the same time. EPR schemes coupled 

with stringent collection targets may drive producers to focus on recyclability at the expense of 

durability, whereas stringent recycling targets may have the opposite effect.118 

There are several reasons why EPR schemes struggle to influence product design. The main difficulty 

is that the incentives for promoting design changes are simply insufficient for e.g. electrical and 

electronic equipment for which the recycling costs represent only a very small share of sales price.119 

                                                           
115 L. Krämer, EU Environmental Law, Seventh Edition (Sweet & Maxwell: London, 2016); J.H. Jans and H. Vedder, 
European Environmental Law, Third Edition (Europa Law Publishing: Groningen, 2012). 
116 De Sadeleer, Environmental Principles; J. Adshead, ‘The application and development of the polluter-pays 
principle across jurisdictions in liability for marine oil pollution: the tales of the ‘Erika’ and the ‘Prestige’’ (2018) 
Journal of Environmental Law 30, 425–451. 
117 N. Kunz et al., ‘Extended producer responsibility: stakeholder concerns and future developments’, Report for 
the INSEAD Social Innovation Centre (2014), www.weee-forum.org/system/files/documents/2013_extended_ 
producer_responsibility_stakeholder_concerns_and_future_developments_insead.pdf. 
118 X.N. Huang, A. Atasu, and L.B. Toktay, ‘Design Implications of Extended Producer Responsibility for Durable 
Products’ (2018), 18, at papers.ssrn.com/sol3/papers.cfm?abstract_id=3043985. 
119 N. Kunz, K. Mayers and L. Van Wassenhove, ‘Stakeholder views on extended producer responsibility and the 
circular economy’ (2018) 60 California Management Review 3, 45–70, 59; Kunz et al., ‘Extended producer 
responsibility’, 28. 

Suggested changes to the WFD 2008/98/EC: 

-  Either introduce new and separate repair and reuse targets in product regulation as part of 

the proposed framework directive for products, and thus remove all existing targets for reuse and 

recycling in the WFD (i.e. delete Article 11 WFD); 

-  Or amend Article 11 WFD by removing all reference to recycling targets. 
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Moreover, incentives to recover waste materials for manufacturing new goods depends largely on the 

market price of commodities (such as gold, silver and steel), which are subject to fluctuation. If they 

are too low, recovered materials are no longer profitable as revenues gained do not cover the cost of 

collection and recovery.120 

Generally, an important reason behind the apparent failure of incentives for improved design is the 

lack of individualized responsibility. Most EPR schemes in Europe implemented waste requirements in 

national legislation allocating costs collectively on a market-share basis, based on their share of sales 

of a particular product category in a given year.121 In addition, in the context of the EU market where 

most products placed on the market are manufactured abroad, cost differentiation would not reward 

producers directly. Since those who have the decisive power over the key features of the product (i.e. 

designers) are not directly affected by EPR scheme, they are unlikely to be design changes.122 

The incentivizing effects of the EPR scheme suffer additional limitations. On the one hand, producers 

tend to pass on a significant part of the EPR costs onto the consumers through sale prices, which 

decreases the burden and hence the incentives. On the other hand, producers have no guarantee that 

consumers will treat or sort their products properly, dispose of them at an appropriate location 

(especially in countries that enforce EPR rules) and within a useful timeframe to ensure favourable 

return on investment. 

Another problem with EPR schemes is that EU rules have to be transposed into national (and 

sometimes even regional) law, which leads to fragmentation and effectively prevents producers from 

pursuing a useful strategy. In the EU, there are several different transpositions of the WEEE Directive 

notably on measures aimed at improving product design, which makes the Commission’s task of 

ensuring proper enforcement and compliance with EU law particularly difficult.123 

Today, the preventive objective of EPR is under considerable strain as pointed out by Kunz et al. (2018): 

Ultimately, without  effective  incentives  for  improved  design,  EPR  is  at  risk  of  being 

used simply as a system to finance waste management […] 

EPR is proving a successful scheme of costs allocation in that it ensures that the burden of waste 

management does not fall on society and that waste is properly processed. Although design for 

sustainability is crucial, it simply falls beyond what EPR schemes can achieve. Thus, we propose that 

EU policymakers focus on addressing issues of prevention in the context of product regulation and 

through pre-market producer responsibility (PPR) policies(see 2.4 above), and limit the development 

of EPR policies in line with the proposed narrowed framework of waste law (i.e. material and waste 

recovery). 
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5.4. Caution in ‘exporting’ EPR policies to non-EU countries 

Waste flows are global and constitute a part of global trade. However, few end-of-life products are 

regulated at the international level. As a result, the imbalances in market power between so-called 

industrialised and developing countries is replicated in the trade of waste. In addition, the 

transnational nature of trade in end-of-life products constitutes an avenue for producers to avoid 

regulatory duties for products, under EPR rules outlined above. Together, the results are a variety of 

impacts on the ground in countries where waste from the EU is exported, including with respect to 

markets, precarious work and the environment impacts in those countries.  

In the area of electronic waste, for example, the Basel Convention on the Control of Transboundary 

Movements of Hazardous Wastes and Their Disposal (Basel Convention) attempts to limit the export 

of hazardous waste to so-called developing countries. However, this important objective has failed to 

adequately take into account the challenges faced by governments of countries in which informal 

markets dominate local economies. Used products – such as electronics - continue to flow from Europe 

to countries where government systems are not adapted to handling hazardous form of e-waste. 

Sophisticated systems of informal repair and recycling have developed as informal markets. 

Government attempt to regulate these using standards EPR approaches both fail because the original 

producers are no longer responsible under the law and because informal markets are by definition 

difficult to regulate. Worse, attempts are regulation fail to take into consideration the efficiencies 

achieved by informal systems of repair and recycling, while paying little real attention to the risks to 

workers handling what are in reality often hazardous materials.  

In designing policy for sustainable circularity, policy makers need to consider adopting a new approach 

to the regulation of product lifecycle, one which includes consideration of the transnational nature of 

end-of-life products and locates regulatory frameworks within national development frameworks. 

Doing so includes taking into consideration the actual circulation of material transformations among 

spatially separated locations at the national and international level. It also involves designing European 

trade and development policies with an eye to supporting national regulation to find a balance 

between the valid environmental and health concerns while at the same time addressing the 

socioeconomic imperative of poverty alleviation. Key issues include the potential for these flows to act 

as a contribution to poverty alleviation through upgrading to capture value in the end-of-life phase, as 

well as the economic vulnerability of households reliant on the informal sectors and the health of 

workers. 

6. Other important areas for reform 

Beyond the most concrete reform proposals put forward above, the SMART project has identified 

other areas where the EU should take step to regulate to achieve more sustainability. 

6.1. Reviewing and regulating the sustainability of the service economy 

 

Main suggestion: 

The EU should not assume that new business models, such as asset sharing and product-as-a-

service, necessarily contribute positively to the sustainable objectives of the circular economy. There 

is an urgent need to explore the feasibility of regulating a booming and indeed promising sector to 

ensure that it participates to achieving sustainability and does not contribute to greenwashing. 
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The rise of the internet era has enabled new forms of consumption and changed the way consumers 

make economic transactions. It has allowed users to share content and connect with each other, and 

thereby enter into economic transactions with strangers.124 Before the arrival of digital platforms, 

selling and lending would take place within a limited circle of trusted people, usually family and 

friends.125 The internet has enabled economic relations between people who do not have any relations 

of trust by rendering those transactions less risky and more appealing.126 The rapid expansion of 

smartphones and broadband cellular network technology as well as elaborate apps and GPS-mapping 

in real time further facilitated peer-to-peer transactions.127  

A discussion on consumption in the CE is inevitably entangled with one on the activities of consumers 

in the service economy (SE), where they are more frequently referred to as ‘users’ or ‘peers’. The two 

concepts – CE and SE – have slightly different origins. Where the first is anchored in sustainability, the 

second does not necessarily pursue any environmental objective per se. The main SE focus has been 

on the organization of economic activity and is a ‘market oriented’ policy field, whereas CE is 

‘sustainability oriented’.  

The SE has significant – but difficult to calculate – potential to achieve resource savings. Exchanges and 

leases between individuals may have clear direct environmental benefits: secondary markets reduce 

demand for new goods. Similarly, purchasing a service instead of a product can be an effective way of 

encouraging sustainable consumption patterns. Service-oriented consumption could increase 

incentives to prolong the useful life of products and thus contribute to breaking the link between profit 

and production volume. Other possible sustainability gains are the reduction in resource consumption, 

enhanced efficiency in use, increase in repair activities, and increased amount of materials re-used. 

The relationship between the new consumption patterns and sustainability is not, however, that 

straightforward. Real-life service provision is anything but immaterial since it involves a product or an 

activity that necessarily requires the consumption of natural resources and the production of waste. 

Both sharing and service-based activities can negatively affect the environment while providing only 

economic benefits, notably due to consumption behavior. Ensuring the sustainability of new 

consumption models requires consideration of the environmental benefits not only upon their 

creation but also during their implementation. 

The Communication on the ’collaborative economy’ (terminology used for referring to the SE) focuses 

solely on the social and economic components of sustainability. It discusses the consequences on 
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consumer protection and labour law of having untypical actors participating on the market, and 

stresses the need to carefully consider tax rules. However, if it is to take a growing place in the CE, the 

service economy must be strictly regulated to ensure that it indeed brings about sustainable 

production and consumption patterns. 

6.2. Taking a stronger stance against the use of hazardous substances in products 

and production processes 

As part of the SMART project, research was conducted notably in the textile sector and an important 

findings is that current legislation is unable to deal with the adverse effects of the use and discharge 

of chemicals and/or is insufficiently enforced.128   

The SMART report on textile put forward the importance of law to regulate behaviour though for 

instance the EU Directive on best available techniques (BAT). Existing legislation needs to be taken one 

step further and prohibit the use of hazardous substances, or require a licence to use them, which then 

can only be authorised if proper waste management facilities are in place such as a closed loop system. 

EU law could, for example, endorse best practices such as ZDHC and Organic Cotton and require 

specific transparency on these issues. 

SMART project research into the life cycle of mobile phones reached similar conclusions. Eco-human 

toxicity was a problem throughout the lifecycle of the mobile phone, from the hazardous chemicals 

used or produced by mining of minerals, to the toxic substances used in factory production, to the end-

of-life, where artisanal repair workers were exposed to hazardous substances in the metals inside 

phones and other electronics.129  

We propose that the EUs to commit further to ban or restrict the use of the most toxic and hazardous 

chemicals and to reduce the use of (other) chemicals or to substitute them by less harmful and 

biodegradable substances.130 In addition, EU regulations should ensure that products entering the 

European market are produced in conditions that protect workers, engage in dialogue with workers 

and communities about the risks and potential impacts of chemical use, prevent and monitor chemical 

waste outputs from production, and compensate those harmed by hazardous materials in the 

workplace or in communities affected by such materials. 

6.3. Promotion of social and gender equality 

SMART findings from the textile sector also showed that, although many international treaties, laws, 

regulation, soft law and private regulatory instruments are in place at the international, European, EU 
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and national level, the industry is still responsible for widespread gender inequality, including the 

prohibition of gender-based discrimination and gender-based abuse, violence and/or harassment.131  

SMART project research in the electronics industry found that gendered dimensions of labour dualism 

were common. Dualism operates in part along the skilled-unskilled divide, in which skilled workers, 

such as engineers, dominate regular forms of employment, while workers on the factory floor tend to 

dominate those in non-standard forms of employment. Dualism is also gendered: in many sectors of 

the electronics industry, including in mobile phone production, women dominate the population of 

factory workers and men dominate the supervisory positions in factories. Companies recruit women 

because they are paid less than men, are perceived to be more compliant to demands of management, 

and therefore flexible with regard to working hours and less likely to complain about working 

conditions. In this way, gendered dualism is a manifestation of gendered aspects of the labour market 

in general, such as lower wages for women and high levels of women in informal labour markets. Such 

practices by companies also reinforce gender discrimination in society.132  

Often, the problem is not the lack of pertinent laws and regulation, but stems from the fact that they 

are not well enforced. The EU has a responsibility to ensure that products that enter the internal 

market result from production processes that are respectful of the law. 

7. Summary of conclusions 

EU’s transition to a circular economy (CE) is a unique opportunity to bring about fundamental changes 

to current production and consumption patterns, and thus contribute to achieving sustainability. 

In this report, we put forward that a sustainable CE must be supported by a smart regulatory mix 

aiming in particular to limit environmental and social impacts throughout the life cycle of products, 

extend product lifetime notably through repair and reuse activities, and shape more sustainable 

consumption behaviours. 

To that end, our main proposal is that the EU adopts a framework directive for products based on both 

Article 192 TFEU (environmental competences) and Article 114 TFEU (approximation of laws). The 

proposed framework directive should set the basis of a regulatory framework for products based on 

precaution. Thus, we propose that it establishes in particular a duty of care for producers that should 

aim at both reducing access to the EU market to unsustainable products and introducing sustainability 

due diligence (i.e. including both environmental and social aspects) for products’ entire life cycle. 

In addition, we propose reforming existing product-related legislation: 

- The eco-design and labelling schemes should be further developed to focus on product 

durability and reparability, and their scope broadened beyond energy-related products; 

- Consumer protection laws should be revised to promote sustainable consumption patterns, in 

including purchasing durable products, using products for longer period, and engaging in 

repair; 

- The scope of EU waste law should be narrowed as product regulation take over: an new ‘reuse 

product’ exception to the definition of waste could ensure that reuse activities are focused on 

instead of recycling, and EPR policies should largely give way to duty of care policies to be 

developed in the proposed product framework directive. 
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